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Abstract: Over the past 25 years, few alternative sanctions have
received as much attention as electronically monitored house
arrest. In the view of relatively dynamic development of electronic
surveillance technologies and related ethical and legal issues at
stake, this interest continues to this day. In the Czech Republic,
electronically monitored house arrest was introduced in 2010.
Somewhat oddly, the electronic surveillance system had not been
implemented at the time. Yet, legislators and sanctions policy
makers placed high hopes in this form of punishment. In
particular, it was expected to significantly help combat the
relentless hypertrophy of the prison population. But the
expectations of sanction policy makers were not met due to the
reluctance of the courts to impose house arrest. This had
remained unchanged over the years, and opinions had begun to
emerge that the state's failure to introduce electronic monitoring
was primarily to blame. In 2079, electronic monitoring was
eventually implemented, but the number of sentences imposed
still did not increase. If the legislature's sanctions policy is not
translated into practice, its aims cannot be achieved. For this to
happen, it is essential that house arrest becomes more prevalent
in the structure of sentences imposed. Increased application
rates will not happen spontaneously; certain steps need to be
taken to address the reasons for the current state of affairs and
to mitigate factors that negatively affect application practice. For
this purpose, such causes and negative factors must first be
identified. This paper therefore examines the importance of
electronic monitoring in terms of the application practice of
house arrest in the Czech Republic, and the main reasons for not
imposing house arrest. Building on these findings, it offers
suggestions that would contribute to more frequent imposition of
house arrest in appropriate cases.
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130 . POLANSKY

1. A BRIEF HISTORY OF THE ORIGIN AND DEVELOPMENT OF ELECTRONICALLY
MONITORED HOUSE ARREST

In the 1980s, a modern type of punitive measure began to appear in sanctioning
systems, referred to as house arrest in the Czech Republic, punishment under electronic
monitoring in Belgium (Beyens and Roosen, 2013), home confinement in the USA (Austin,
Dedel Johnson and Weitzer, 2005), home detention curfew in Scotland (Graham and
Mclvor, 2015), and intensive supervision with electronic monitoring in Sweden (Bishop,
1995). House arrest and electronic monitoring (EM') appear across continents in a variety
of concepts and forms, depending on the specific objectives of the sanction policy (Black
and Smith, 2003; Maxfield and Baumer, 1990). They appear as a means of replacing
custody, as a condition for the suspension or interruption of a prison sentence, as a form
of execution of a prison sentence or part thereof, as a stand-alone measure, i.e. as an
autonomous alternative/community sanction, or as a condition or one of the conditions
of another alternative/community sanction (Gainey and Payne, 2000; Haiskanen, Aebi,
Brugge and Jehle, 2014; Rodrigues et al., 2022). They therefore do not represent a single
type of sanction or measure with a uniform concept and the same methods of
application, although there are signs of harmonisation, which the Council of Europe in
particular is seeking (Diinkel, Thiele and Treig, 2017).

Understandably, there is no uniform definition of house arrest, which is explained
by the different conceptions of alternative sentence across countries, as well as the
varying conceptions of electronic monitoring. In some places, it is considered as a kind
of punishment itself, in others as a “mere monitoring tool” (DeMichele, 2014). Thus,
various definitions of house arrest appear in the literature. Hurwitz (1987) defines house
arrest as a form of intensive supervision characterised by an obligation to remain in the
offender's residence for a significant number of hours with permission to leave the
dwelling only for explicitly stated and pre-approved purposes, and this obligation is
enforced by electronic monitoring through a device placed on the offender's ankle.
Petersilia (1986) refers to court-imposed punishment in which the offender is legally
ordered to remain confined to his or her own dwelling. Brown and Elrod (1995) describe
house arrest as a type of imprisonment in which a person is confined by the court to his
or her home or other designated location, such as a home or workplace, and the offender
is required to wear an electronic monitoring device that tracks his or her location and
reports it to a monitoring centre.

Cum grano salis it is possible to include house arrest under the term electronic
monitoring, however “house arrest” and “electronic monitoring” cannot be considered the
same. The most appropriate definition is that by Hofer and Meierhoefer (1987), who
define house arrest as any judicially or administratively imposed condition that is part of
a court-imposed sentence and that requires the offender to remain at his residence for a
specified part of the day. Such a conception of punishment is one of the oldest ever. As
far back as the Roman Empire, house arrest appears as liberia custodia, where high-
ranking persons were placed under the supervision and guard of the senator's house. In
the first century, the apostle Paul was placed under house arrest for two years, paying
rent and earning income as a tentmaker while serving his punishment. Among other
historically famous personalities, Galileo Galilei (for his for heretical heliocentric ideas) as
well as Napoleon Bonaparte, Nikita Khrushchev, Rafael Videla, and August Pinochet were
sentenced to house arrest (Strémy and Klatik, 2018). In the Czech Republic, house arrest
also appeared in various historical stages, legally regulated in Act No. 117/1852 Coll., on
Crimes, Offences and Misdemeanours, which was adopted on the basis of a reception
norm after the establishment of the Czechoslovak Republic in 1918 and remained
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effective until 1950 (Cadova, 2010). The problem of house arrest, however, has always
been the inefficient control of its execution. Only the vast development of technology in
the second half of the 20th century was able to address this problem, owing to the
emergence of a new form of control — electronic (Krahl, 1998).

The emergence of the modern form of house arrest is associated with the USA
and the last evolutionary stage of sentence. The low resocialisation effects of
imprisonment, coupled with high costs, and the unsatisfactory outcomes of traditional
alternatives in terms of recidivism, which traditional probation failed to deliver, drove the
criminal justice community to seek more cost-effective alternatives to custody that
combined elements of imprisonment and alternative punishments, but at the same time
contributed to community protection in a manner similar to a prison sentence. These
attributes were supposed to be met by house arrest through electronic monitoring. The
practice of tagging offenders began in the 1980s almost simultaneously in Albuquerque,
New Mexico, and Palm Beach, Florida (Ball, Huff and Lilly, 1988). In New Mexico, this
happened in a rather novel way when judge J. Love was inspired by an episode of the
Spider-Man comics’ and began imposing criminal penalties controlled by electronic
monitoring device (Burrell and Gable, 2008). Shortly thereafter, pilot programs began
operating in 31 US states (Lilly and Nellis, 2012).

Given the positive experience in the USA, in the 1990s, electronically monitored
house arrest began to expand to other countries as part of the so-called innovation phase.
From 1986, pilot programs of this form of sentence were underway in several states of
the Commonwealth of Australia, and by 2004 house arrest was already incorporated into
the legislation of all Australian states and territories except Tasmania (Bartels and
Martinovic, 2017; Smith and Gibbs, 2012). After several years of testing various house
arrest programs which began in 1995 (Gibbs and King, 2003), New Zealand introduced
electronically monitored house arrest with a maximum length of 12 months as a separate
type of punishment in 2007. Latin American countries such as Argentina, Brazil, Chile, and
Colombia also began to replicate the US programs in the late 1990s (Paterson, 2015).

In parallel, home detention with electronic monitoring was spreading throughout
Europe. The first countries to introduce it were England and Wales, Sweden and the
Netherlands (Nellis and Bungerfeldt, 2013; Strémy, 2014). In England and Wales, after
several years of testing, house arrest was introduced as a separate sentence in 1991 as
a judicial curfew with a maximum length of 6 months. In Sweden, a pilot programme was
launched in 1994 and the project was rolled out nationwide three years later. The target
group there included offenders sentenced of up to 6 months of imprisonment.
Subsequently, Scotland also introduced house arrest as one of the conditions of the
Restriction of Liberty Order in 1997 (Graham and Mclvor, 2017; Nellis, 2006). During this
period, electronically monitored house arrest continued to expand across the continent,
and by the early 2715t century it had been applied in many Western and Central European
countries (Diinkel, 2018).

2. CZECH ELECTRONICALLY MONITORED HOUSE ARREST AMBITIONS AND
FAILURES

On 1% January 2010, Act No. 40/2009 Coll. of 8 January 2009, Criminal Code
(“Criminal Code”) entered into force in the Czech Republic. This completed the first part

T In the episode, this comics character was fitted with a radio bracelet, through which the lead negative
character could keep track of where the main character, Spider-Man, was in time and place.
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of a process of recodification of criminal law in the Czech Republic (Jelinek, 2018). In the
explanatory memorandum to the Criminal Code, the legislator stressed the need to
change the overall philosophy of punishment and to ensure the fulfilment of the principle
that imprisonment would be seen as the last resort — ultimum remmedium (Kalvodovsa,
2007). Thus, the central motive behind the reform's changes to the penal system was the
conception of a prison sentence as the means of ultima ratio and the related idea of
alternative punishment (Kalvodovd, 2022). The hierarchy of punishments was then
arranged in favour of alternatives, the list of which was supplemented by a quite novel
type of punishment, namely the punishment of house arrest in the “traditional” front-end
form, which represented one of the most significant innovations of the recodification
(S¢erba, 2014).

The adoption of house arrest was preceded by long discussions about its
advantages and disadvantages, and the most accentuated argument for its introduction
on the part of penal policy makers was not so much the universally acknowledged
positives of alternative punishments, but rather the vision of budgetary savings.? The
Czech Republic, like many other countries, has long struggled with the hypertrophy of the
prison population, which not only complicated penitentiary procedures, but also, of
course, placed an excessive burden on the state budget, and it was house arrest that was
supposed to get the Czech overcrowded prisons “out of a tight spot” (Blanda, 2010). It
was expected that 300-1500 sentences would be imposed in the first year and that over
1600 house arrest sentences could be imposed annually in the following years (Tlapak
Navratilova, 2019).

At the same time, the adoption of the Criminal Code created a legal framework
for EM, which was intended to serve as a form of control over the application of house
arrest. However, at that time, the supplier of the EM system had not even been tendered,
let alone pilot tested or evaluated (Tlapak Navrétilovd, 2022). The first experiment with
electronic monitoring was conducted in the Czech Republic from 15t August 2012 to 30"
November 2012 with the project management entrusted to the law office Dana, Pergl &
Partners. During the four-month operation trial, the Probation and Mediation Service
operates a total of 25 monitoring devices, 24 of which were evenly distributed throughout
all 8 judicial regions. In his report, the project manager recommended putting the
electronic monitoring into full operation, although this recommendation was not
underpinned by any research during the pilot testing. A contract for electronic monitoring
system supply was then not concluded until September 2017, seven years after the
introduction of house arrest penalty and electronic monitoring into the legal system. It
was contracted that the Czech Republic could draw up to 2,500 monitoring kits for CZK
93,000,000 within 6 years and so the activation of the monitoring system was finally
carried out on September 21, 2018 (Diblikova, Spejra and Vlach, 2021). However, after the
first year of operation, the Probation and Mediation Service reported problems with the
supplier Supercom and on 22" November 2021, after only 3 years, 2 months and 11 days,
it finally discontinued the operation of electronic monitoring due to the non-delivery of
another set of EM devices and technical problems® with the anklets (Probation and
Mediation Service of the Czech Republic, 2021).

The available statistical data, as presented in Figure 1, show that the ambitions
of sanction policy makers have been severely compromised by practice and the capacity

2 Stenographic record of the 28th meeting of the Chamber of Deputies of the Parliament of the Czech Republic
from the 14t March 2008. Available at:
http://www.psp.cz/eknih/2006ps/stenprot/028schuz/s028101.htm#r4 (accessed on 20.04.2024).

3 The anklets were to discharge prematurely, report false security incidents, but also fail to report real security
incidents.
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of the Probation and Mediation Service has not been met. In fact, the capacity failed to
be met even when summing up all the sentences of house arrest imposed in the first five
years since the introduction of the penalty in question into the legal framework. Over the
years, it has been regularly suggested that the main reason for the low numbers of house
arrest sentences imposed is the state's inability to implement a functioning EM system,
as judges are reluctant to apply house arrest without the possibility of electronic
monitoring (Scheinost et al., 2014; S¢erba, 2014a). However, the status quo has not
changed even after the long-awaited launch of EM system in 2018. In the below chart, it
can be observed that even during the period of electronic monitoring there was no
statistically significant increase, but instead a decrease in the number of house arrest
sentences imposed after 2019. In 2021, the number of house arrest sentences imposed
was the lowest since 2010. At that time, house arrest was already being described as a
'missed opportunity' (Tlapdk Navratilovd, 2019). The imaginary ‘nail into the coffin’ was
the statistical data for 2022, according to which only 65 house arrest sentences were
imposed in that year (Probation and Mediation Service of the Czech Republic, 2023).

Figure 1: Development of the number of house arrest sentences imposed*
514

212 231 196 179 11

65
| II||||I||.

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022

At the end of 2022, the Probation and Mediation Service completed preparations
for the next public tender for electronic monitoring system supplier and soon announced
this tender with the proviso that candidates for this tender may submit their proposals
until 20" March 2023 (Probation and Mediation Service of the Czech Republic, 2022). The
tender was eventually “won” by Forsolution CZ, which was the only applicant. The
Probation and Mediation Service contracted with this company for the supply of 700
pieces of equipment and the operation of EM system worth CZK 93.6 million. The
subcontractor will be the Polish company Enigma Systemy Ochrony Informacji (Ministry
for Regional Development of the Czech Republic, 2023). Electronic monitoring system
should combine RF and GPS technology and serve to control various forms of house
arrest, as well as to control restricted zones. Testing of the new system is expected to
take place at an undetermined date in 2024 (Probation and Mediation Service of the
Czech Republic, 2023).

4Note: Data from Reports on finally processed individuals by court (convicted and otherwise disposed) between
2010 and 2022 available from Portal InfoData by Ministry of Justice of the Czech Republic
(https://cslav.justice.cz/InfoData/uvod.html, accessed on 20.06.2024).
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3. LEGAL REQUIREMENTS FOR THE IMPOSITION OF HOUSE ARREST AND
ELECTRONIC MONITORING IN THE CZECH REPUBLIC

House arrest sentence is considered an independent form of punishment in the
Czech Republic. It is second only to imprisonment in the penal system,® which means
that the Czech legislator considers house arrest to be the relatively most severe
alternative punishment in terms of the intensity of the infringement of the offender's
fundamental rights (Séerba, 2012). In the Czech Republic, the decision to place a person
under house arrest is the sole responsibility of the courts. However, the public prosecutor
plays an important role in the sentencing process, representing the prosecution,
proposing the type and level of the sentence, but above all having the power to conclude
a plea bargain with the offender, which then has to be approved by the court (S¢erba,
2023). In practice, this means that the prosecutor may also ‘impose’ the sentence of
house arrest.

The conditions for imposing a sentence of house arrest are set out in Section
60(1)(2) of the Criminal Code. The Criminal Code presupposes the cumulative fulfilment
of 3 substantive conditions. First, a misdemeanour must have been committed, i.e., any
negligent or intentional offence, the upper limit of which does not exceed 5 years.® The
Criminal Code provides the same condition for the imposition of a sentence of
community service,” a separately imposed monetary penalty,? or for some diversions in
criminal proceedings.® Misdemeanours in the Czech Republic are a category of less
serious offences compared to the category called felonies — all intentional offences with
a maximum penalty of more than 5 years — and are defined positively in the Criminal
Code by an alternative combination of the intentional culpability or the upper limit of the
penalty rate (Jelinek, 2009). The negligent nature of the offence and the upper limit of up
to 5 years are sufficient to categorise a particular offence as a misdemeanour (Samal,
2009). The Code therefore does not make house arrest conditional on the in concreto
rate, but on the penal rate set for a particular offence. The Code does not place any
restrictions on the nature of offence. Thus, the penalty of house arrest may be imposed,
for example, for theft or fraud, but also for battery or rape. In this respect, the Criminal
Code does not provide any limitation; the decisive factor is the penalty rate set for the
offence in a particular part of the Criminal Code in conjunction with the specific nature
and gravity of the offence, the evaluation of which is a subject of judicial individualisation.

The second condition is the assumption by the court that the imposition of this
sentence will be sufficient in view of the nature and gravity of the offence committed and
the offender's person and circumstances.’® This is a prognosis of the sufficiency of the
sentence, which should be assessed with regard to the purpose of the sentence and its
various functions.” The specific nature and gravity of the criminal offence is assessed
according to the demonstrative criteria defined in the Criminal Code, which explicitly
establishes the criterion of the importance of the interest protected by law the manner in

5 Section 52(1) of the Act No. 40/2009 Coll. of 8t January 2009, Criminal Code, as amended with effect from
st April 2024 (‘Criminal Code’).

6 Section 14(2) of the Criminal Code.

7 Section 62(1) of the Criminal Code.

8 Section 67(2b) of the Criminal Code.

9 Committing a misdemeanour is a condition, for example, for conditional discontinuance of criminal
prosecution, regulated in Section 307 of Act No. 141/1961 Coll. of 29" November 1961 on Criminal
Proceedings, as amended by later regulations (“Criminal Procedure Code”), or the approval of a settlement,
regulated in Section 309 of the Criminal Procedure Code.

10 Section 60(1a) of the Criminal Code.

T Constitutional Court of the Czech Republic, decision No. II. CC 482/18, of 28" November 2018.
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which the offence was committed, its consequences, the circumstances of the offence,
the person of the offender, the degree of culpability of the offender and the motive, intent
or objectives of the offender.’? Other circumstances not explicitly mentioned in this
provision may also be taken into account, but the criterion of the circumstances under
which the act was committed is itself very broad, so that it is difficult to imagine a factor
that could have an impact on determining the nature and gravity of the act and at the
same time would not fall under one of the demonstrably enumerated criteria (S&erba,
2020).

The final substantive condition for the imposition of house arrest is the offender's
written pledge to remain at the address specified by the court and to co-operate as
necessary in carrying out the inspection.’ The written pledge requires the offender's tacit
consent to the imposition of the type of sentence in question. Without such consent, the
imposition of a sentence of house arrest is inadmissible. By giving this consent, the
offender undertakes to submit to the conditions of the execution of the sentence and to
allow the control of its execution. Thus, under current Czech law, house arrest is the only
form of punishment whose imposition is conditional upon the offender's consent (Séerba,
2013).

If the above conditions are met, the court may impose a sentence of house arrest
for up to 2 years. There is no statutory minimum. The court shall determine the period
during which the convicted person must present at the residence designated by the court
on working days, days off work and holidays, in accordance with the criteria set out in
Section 60(4) of the Criminal Code. Account is to be taken of working hours and the time
required for commuting, as well as for the care of minor children and the necessary
personal and family affairs. In this respect, the court is not limited in any way; it can
theoretically impose either continuous house arrest — although this option would be
contrary to the principle of proportionality of punishment, which is explicitly mentioned in
the law — or light weekend house arrest of only a few hours a day (Vélkova and Pury,
2023).

The time regime is already set by the judge in the sentence and, except for
important reasons which render the sentence in its original form unenforceable,'* the
time regime cannot be changed or modified according to the situation of the sentenced
person. Under no circumstances can the time regime be made more restrictive for the
offender, even if the convict, for example, loses his/her job or violates the conditions of
the sentence."® This ipso facto implies that the judge should have objective information
about the personal circumstances of the offender and his normal daily routine. Otherwise,
there is a risk that the time regime will be impossible for the offender to comply with or,
on the contrary, too lenient.

For the above reasons, a special condition is sometimes added, as provided for
in Act No. 141/1961 Coll. of 29" November 1961 on Criminal Proceedings (“the Criminal
Procedure Code”), which requires the court to obtain a probation officer's report on the
possibility of imposing a sentence of house arrest before making decision. However, the
report is mandatory only if the court decides by a criminal order, i.e,, in a simplified

12 Section 39(2) of the Criminal Code.

13 Section 60(1b) of the Criminal Code.

4 Such an important reason could be, for example, the end of a lease on an apartment, a move to another
residence for work, or even a change in employment that requires a reduction in time regime due to
commuting.

15 According to Section 61(3) of the Criminal Code, in the event of violation of the conditions of the sentence,
house arrest may be made more severe by extending the duration of the sentence, imposing supervision, or
imposing various suitable restrictions and obligations.
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criminal procedure without a trial.’® The court decides “at the table” on the basis of the
file submitted by the public prosecutor without taking evidence in the main hearing, which
entails the risk of information deficit (Novédk, 2021). The preparation of the report
inevitably involves consultation with the offender and a visit to his or her place of
residence. The report serves to objectify the offender's circumstances and to carefully
assess the risk of recidivism. It also seeks the opinion of co-residents, if any. Simply
explained, the preliminary inquiry serves the purpose of verifying whether house arrest is
enforceable for the convicted person, and to assess whether it is a sufficient punishment
in the particular case given the offender's risks to society. Nevertheless, in practice, it is
not uncommon for judges to fail to request the report and to decide on a sentence of
house arrest without detailed knowledge of the offender's circumstances (Rozum et al.,
2020).

As for electronic monitoring, it is not a condition for imposing a sentence of
house arrest but is one of two alternative control methods, which can be utilised
simultaneously. In the Criminal Code, it is expressly stated that the supervision of the
house arrest sentence is carried out by the Probation and Mediation Service by means of
random checks or by means of electronic monitoring system that allows the offender's
movements to be detected, or by means of a random check by a probation officer.”” The
method of carrying out the control is therefore provided for by law in an alternative way.
Random checks, of course, consist of a personal visit by a probation officer to the
offender's place of residence, with a minimum of three controls per month.'® For this
purpose, the offender is obliged to allow the probation officer access to the dwelling and,
if necessary, to provide him or her with biometric data.™

Further details are set out in Decree of the Ministry of Justice No. 456/2009 Coll.
on supervision of the execution of a sentence of house arrest, which specifies the subject
of supervision and certain rights and obligations of the offender and the probation officer.
It explicitly states that electronic monitoring does not exclude random checks by the
probation officer,2® which suggests that electronic monitoring is preferred. Against this
background, it is surprising that the legislation does not address in any manner who
decides on the use of electronic monitoring. The legislation only addresses the activities
EM consist of, but there is zero reference in the criminal regulations of who decides on
the use of electronic monitoring. Thus, in theory, it is at the discretion of the probation
officer to decide which monitoring method to use. Understandably, there is also no legal
provision for suspending, limiting or, on the contrary, imposing electronic monitoring
during the execution of a sentence. This is a serious shortcoming of Czech legislation,
which contradicts the first basic principle of European standards on electronic
monitoring.?’

16 Section 314e(4) of the Criminal Procedure Code.

17 Section 334b(1) of the Criminal Procedure Code.

'8 Instruction of the Probation and Mediation Service director No. 4/2010, which regulates the methodical
procedure of officials and assistants of the Probation and Mediation Service of the Czech Republic in the area
of securing documents for the possibility of imposing and enforcing control of the sentence of house arrest.
19 Section 334b(1) of the Criminal Procedure Code.

20 Section 8 of the Decree of the Ministry of Justice No. 456/2009 Coll. of 11t December 2009 on supervision
of the execution of a sentence of house arrest, as amended by later regulations.

21 Section 11l of the Recommendation CM/Rec (2014)4 of the Committee of Ministers to Member States on
electronic monitoring, adopted by the Committee of Ministers on 19™ February 2014, at the 1192nd meeting
of the Ministers' Deputies. Available at:
https://search.coe.int/cm/Pages/result details.aspx?0bjectiD=09000016805c64a7 (accessed 20/4/2024).
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4. LEGAL REQUIREMENTS AND PRACTICE OF HOUSE ARREST AND
ELECTRONIC MONITORING IN SWEEDEN, BELGIUM AND SLOVAKIA

American writer S. Wright once said: “It's a small world, but | wouldn't want to
have to paint it." This quote implicitly contains an understanding that cultural meanings,
experiences and growth are influenced by the political, legal, social, technological and
geographical context of a specific country or region (Payne, 2014). In the field of criminal
law, this idea can be well demonstrated with electronically monitored house arrest, which
appears in different concepts and forms across continents. Accordingly, the conditions
of imposition and the conditions of serving of house arrest can vary greatly, while
distinctions being made between punitive, rehabilitative and managerial models
(Paterson, 2015). Naturally, the extent to which house arrest is used in practice also
varies. These differences can be demonstrated by the legislation and practice in Sweden,
Belgium and Slovakia.

In Sweden, the front-end form of house arrest is not considered a separate type
of punishment but rather a method of serving a prison sentence, which inherently involves
EM. A significant feature of Sweden's criminal justice system is the prominent role of the
Prison and Mediation Service. In accordance with the concept of active involvement of
this service in the process of punishing offenders, the Prison and Mediation Service
makes decisions regarding house arrest (Haverkamp, 2002). They can permit the serving
of a prison sentence in house arrest for those sentenced to imprisonment for up to 6
months, and they are required to properly inform the convict of this possibility. Decisions
can be made either based on a request from the convict or on the initiative of the Prison
and Mediation Service. If the convict's request is denied, they can appeal to the court for
a review of the decision made by the Prison and Probation Service (Wennerberg, 2012).

The conditions for imposing Swedish house arrest are regulated by Act No.
1994:451 Coll. of 25" May 1994, on Intensive Supervision by Means of Electronic
Monitoring. House arrest cannot be imposed if the offender is in custody or another
correctional facility, or if there are special reasons indicating that the sentence should not
be served outside of prison. Additionally, house arrest cannot be imposed to a convict
who has served a sentence outside of prison in the form of intensive supervision within
the last 3 years.?2 House arrest also cannot be imposed if the convict has already started
serving a prison sentence, is uncooperative during investigations, the nature of the crime
does not allow it (e.g. the crime was committed against a cohabitant), there is a high risk
of recidivism, or the convict is in an advanced stage of addiction to substances, which
makes them incapable of serving house arrest (Wennerberg and Holmberg, 2007).

Since the decision is made by the Prison and Mediation Service, they themselves
verify the feasibility of house arrest. The preliminary investigation is therefore mandatory.
A positive decision is based on the suitability of house arrest considering the convict's
living conditions, age and health, personal circumstances and criminal history. The
convict should also be employed or engaged in other forms of activity ranging from at
least 20 to 40 hours per week. If the convict is not employed, the Prison and Mediation
Service can arrange paid employment for them. If employment is not feasible, the Prison
and Mediation Service will arrange other activities for the convict, such as community
service or participation in established probation programs. The convict must also agree

22 Section 2(2) of the Act No. 1994:4517 Coll. of 25" May 1994, on Intensive Care with Electronic Control, as
amended with effect from the 15t June 2023.
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to the conditions of intensive electronic monitoring. Additionally, any cohabitant over 18
years old must agree to house arrest.?®

Sweden is relatively consistent in imposing house arrest, and from 2013 to 2021,
the proportion of those sentenced to imprisonment for up to 6 months who served their
sentence at home ranged between 24 % - 28 %. However, what stands out in statistical
yearbooks is the recidivism rate of those sentenced to house arrest, which was only 14
% in 2018 (The Prison and Mediation Service, 2023). In comparison, the recidivism rate
for those sentenced to home arrest in the Czech Republic is around 46 % (Scheinost et
al, 2015). Thus, Swedish house arrest, at least in terms of recidivism, achieves
significantly better results.

In Belgium, the traditional front-end form of house arrest was introduced in 2014,
when electronic monitoring as an autonomous sentence was incorporated into the
system of criminal sanctions through an amendment to the criminal regulations
(Decaigny, 2014). Prior to that, the criminal code included a "penitentiary" form of house
arrest, which was not regulated in the criminal code but rather in the ministerial circular
ET/SE-2 of 17" July 2013, concerning electronic monitoring as a means of serving a
prison sentence. According to this circular, the prison director could grant convicts
sentenced to imprisonment of up to 1 year to serve their sentence in house arrest, and
for those sentenced to imprisonment of up to 3 vyears, the Directorate for the
Management of Detention Facilities could impose this allowance (Beyens and Roosen,
2013).

EM is also mandatory in Belgium, although after a certain period EM may be
waived (Beyens and Roosen, 2017). The conditions for imposing house arrest are
regulated in Belgium in Act No. 1867060850 Coll. of 9" June 1867 the Criminal Code.
According to section 37ter of the Criminal Code, if the offense is of such a nature that it
is punishable by sentenced to imprisonment of up 1 year, the court may impose, as a
principal punishment, house arrest with electronic monitoring of the same length as
imprisonment that would otherwise impose, and which may be applied if the sentence
with EM is not executed. This condition is supplemented by a negative list of criminal
offences for which house arrest cannot be imposed, e.g., hostage-taking, rape, extortion,
indecency and prostitution committed against minors. Regarding the length of the
sentence, it must not be shorter than 1 month and longer than 1 year.?*

If the court is considering imposing a sentence of house arrest or if the
prosecution proposes it or if the defendant requests it, the defendant must be provided
with information and proper explanation regarding the sentence. After receiving all the
information, the defendant is heard for their comments. The second important point, in
addition to the obligation to inform the defendant, is that participation in the hearing is
mandatory unless the defendant is represented by an attorney. This procedure arises
from the condition that the offender must consent to the sentence, which is sufficient to
be given orally into the record.?® Furthermore, before issuing a decision, the court
requests a report from the service responsible for the organisation of EM. The report is
not always mandatory, however, in Belgian practice, it is required to verify the
enforceability of the sentence. While the law does not stipulate social investigation as a
condition, it explicitly emphasises its appropriateness, and both the court and the

2 The Prison Service's regulations and general advice No. 2011:6 Coll. of 16" March, on Intensive Monitoring
with Electronic Monitoring, as amended with effect from 2" September 2022.

24 Section 37ter(2) of the Act No. 1867060850 Coll. of 9t June 1867 Criminal Code, as amended with effect
from 18st April 2024.

25 Section 37ter(4) of the Act No. 1867060850 Coll. of 9t June 1867 Criminal Code, as amended with effect
from 18st April 2024.
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preliminary investigation authorities advocate for its implementation. As part of the social
investigation, every adult cohabitant with whom the defendant lives in a shared
household, must be interviewed. A brief informational report must be attached to the file
within 1 month of the application.?® If the statements of cohabitants are absent in the
report, the court is obliged to hear these individuals during the court proceedings. The
consent of cohabitants is a condition for imposing house arrest if the sentence is to be
served at other dwelling than the convict's permanent address.?”

Until 2015, house arrest and EM played a rather marginal role in Belgium. Judges
criticised the steps taken by legislators and highlighted the dangers of the net-widening
effect. Political tendencies eventually led to greater use of house arrest, but not as an
autonomous sentence. Instead, it was more often used as an alternative method of
serving a prison sentence. For example, in 2021, a total of 4,374 convicts were serving
their sentences under house arrest, but only 26 of them were sentenced to house arrest
as an independent punishment.?®

In Slovakia, house arrest was introduced in 2005, and like the Czech Republic, EM
was not available at that time (Rajni¢, 2009). The implementation of the EM system took
place on 15t January 2016, but even after that, house arrest was not widely used in
Slovakia. In Slovakia, electronic monitoring is regulated by a separate law, Act No.
78/2015 Coll. on the Monitoring of the Execution of Certain Decisions by Technical Means
and on the Amendment and Supplementation of Certain Laws, which regulates the use
of electronic monitoring at various stages of the criminal process.

The Slovak legislation has evolved over time to achieve a higher rate of
imposition of house arrest. Perhaps the most significant change was brought by the
amendment Act No. 214/2019, which allowed the application of house arrest even for
offenders of more serious crimes.? It should be noted that this step made by the
legislator was not supported by criminological research and was met with criticism from
the professional public (Téthovd, 2019). According to Section 53, paragraph 1 of the
Criminal Code, the court may impose house arrest for up to 4 years on the offender of a
crime if, given the nature of the crime and the person and circumstances of the offender,
such a punishment can be considered sufficient, provided that the conditions for the
execution of electronic monitoring by technical means are met and the offender gives a
written promise to stay at the residence at the designated address during the specified
time and to provide the necessary cooperation during the monitoring. According to
Section 53, paragraph 2 of the Criminal Code, the court may impose a sentence of house
arrest in duration of sentence mentioned in Section 53, paragraph 1 of the Criminal Code,
for a crime with an upper limit of the punishment not exceeding 10 years, but at least the
lower limit of the sentence of imprisonment provided for by the Criminal Code.*°

2 Section 37ter(3) of the Act No. 1867060850 Coll. of 9t June 1867 Criminal Code, as amended with effect
from 18st April 2024.

27 Section 37ter(4) of the Act No. 1867060850 Coll. of 9t June 1867 Criminal Code, as amended with effect
from 18st April 2024.

2% Justice and Enforcement Agency. (n.d.) Numbers. The Government of Flanders. Available at:
https://www.vlaanderen.be/agentschap-justitie-en-handhaving/cijfers (accessed on 20.06.2024).

2 It should be mentioned that on 8th January 2024, an amendment to the criminal regulations was adopted
in Slovakia by Act No. 40/2024 Coll. which significantly modified, among other things, the conditions for
imposing house arrest. However, this amendment has been criticised by the opposition, Slovak President
Zuzana Caputovd, and even institutions of the European Union, including Commissioner Didier Reynders. The
Slovak Constitutional Court, based on proposals from the Slovak President and a group of deputies, has
suspended the effectiveness of the amendment.

30Act No. 300/2005 Coll. Criminal Code, section 53, paragraph 1 as amended by later regulations.
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Another condition for imposing house arrest is that the conditions for monitoring
by technical means must be met, which refers to the material and technical conditions
for monitoring house arrest through EM. The use of EM is therefore mandatory, implying
the requirement of a preliminary investigation. During the preliminary investigation, a
probation officer verifies the feasibility of executing house arrest and, importantly, the
opinion of a cohabitant. If a cohabitant with the convict in the same household refuses
to give consent, the condition for EM would not be met.®! The monitoring of the execution
of house arrest is carried out by a probation officer, who in some cases can temporarily
changes the regime of house arrest or imposes exceptions, but only for 48 hours. In
monitoring the execution of house arrest, a probation officer is supported by an
operational center for monitoring by technical means, which ensures continuous
operation and the central monitoring system, maintaining constant supervision over the
activities of the technical means used.®? To simplify the decision-making process
regarding changes to house arrest, electronic forms for various types of requests are
available on the Ministry of Justice's website. These forms are accessible to
authenticated users and are submitted through an electronic service on the Ministry of
Justice's website *

Despite long-term efforts by the Slovak legislators, which clearly aim at more
frequent imposition of house arrest, it is still not widely used in Slovakia. Even though
Slovakia has EM available, practice continues to adhere to principles of retributive justice.
There seems to be a sense of fear among prosecutors and courts about imposing
alternative sentences, particularly house arrest (Daniska and Strémy, 2022).

When looking and the legislation and practices in Sweden, Belgium and Slovakia,
it is evident that house arrest is inseparably connected with EM. Overall, the legislation of
these countries, compared to the Czech Republic, pay more attention to EM. Notably, the
Slovak legislation aligns well with European standards. The "digitalisation" of the
execution of sentences in Slovakia is also inspiring, as it can simplify the execution
procedure for the relevant authorities and convicts. However, the mere availability of EM
itself does not necessarily lead to a higher application rate, as evidenced by Slovak
practice. Despite the implementation of electronic monitoring system in Slovakia, there
has not been a statistically significant increase in the number of house arrest sentences.

Furthermore, making house arrest available to a wide range of offenders does
not guarantee higher application rates, as illustrated by the comparison between Sweden
and Slovakia. In Sweden, house arrest can replace only prison sentences of up to 6
months. House arrest is consistently imposed to nearly a quarter of those convicts of
eligible crimes. This high application rate suggests a well-integrated system that
prioritises alternative sentencing for less serious crimes. The Swedish model involves a
thorough preliminary investigation, the consent of the offender, cohabitant and the
availability of EM. In Slovakia, house arrest can be imposed even on offenders of serious
crimes. Despite this, house arrest is rarely imposed. Like Sweden, the conditions for
imposing house arrest in Slovakia include the requirement that it must be a sufficient

31 Act No. 78/2015 Coll. Act on the Monitoring of the Execution of Certain Decisions by Technical Means and
on the Amendment and Supplementation of Certain Laws, section 12 paragraph 2, letter b) as amended by
later regulations.

32Act No. 78/2015 Coll. Act on the Monitoring of the Execution of Certain Decisions by Technical Means and
on the Amendment and Supplementation of Certain Laws, section 17 paragraph 2 as amended by later
regulations.

3 Ministry of Justice of the Slovak Republic. (4™ November 2015). Probation, mediation and electronic
monitoring.  Available at:  https://esmo.gov.sk/web/esmo/domov/-/journal_content/56/10454/11192
(accessed on 20.06.2024).
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punishment given the gravity of crime, the consent of the offender and cohabitant, a
preliminary investigation and the availability of EM. The difference in application rates
between Sweden and Slovakia likely stems from the fundamental approach to house
arrest and the delegation of decision-making authority to non-judicial bodies. Belgian data
also suggest that prison sentence can sometimes be more frequently replaced by house
arrest because decisions can also be made by prison or similar services or other
specialised bodies. This administrative approach does not burden the criminal justice
system as much as purely judicial models.

5. QUALITATIVE RESEARCH FINDINGS

Research was conducted with the aim of gaining specific insights into the use of
house arrest in practice and its impact on convicts. Six judges, six prosecutors were
interviewed in semi-standardised interviews between the 15t January 2022 and 1%
January 2023. The sample consisted of representatives based in courts in Prague and
Beroun, two cities in Central Bohemia. For the purposes of this paper, the findings from
the interviews are summarised here, with an emphasis on the research questions outlined
in the introduction of the paper. To achieve these specified objectives, respondents from
among judges and prosecutors were asked about their views on the punishment of house
arrest and electronic monitoring, and their opinion why house arrest sentence is being
imposed so rarely in the Czech Republic. The respondents were also asked to identify the
most common barriers to its imposition.

In terms of the statistical data, it was almost surprising that all respondents
agreed that the main and most significant reason for not imposing house arrest was the
lack of an established electronic monitoring system. Indeed, judges and prosecutors
considered electronic monitoring a necessary condition for imposing this sentence, but
not necessarily for the same reasons. Perceptions of the importance of electronic
monitoring varied among criminal justice practitioners.

The most frequent comment was that, without electronic monitoring, probation
and mediation officials can legitimately speak of “good luck” if they can detect violations
of the sentence terms during a random check, which generally takes place once a week
or less. Control facilitating factors and the economic aspect were also mentioned as
benefits of the electronic monitoring presence. Respondents were unanimous in stating
that the absence of electronic monitoring leads to an overburdening of probation officers,
who, due to insufficient capacity of the Probation and Mediation Service, carry out
random checks in overtime, for which they are justifiably granted high surcharges, thus
considerably increasing the supervision costs. Judges and prosecutors are generally of
the opinion that the control mechanism at present is ineffective.

An interesting finding that is worth noting was that some judges and prosecutors
believed that the execution of house arrest without EM fails to fulfil the punitive and
preventive function of the punishment. It was argued that without the anklet, the offender
is not exposed to sufficient psychological invasion during the punishment, which shall
deter him or her from committing future crimes. In other words, without electronic
monitoring, house arrest is not punitive enough for some judges and does not fulfil the
deterrent or prevent function of punishment.

None of the interviewees could imagine imposing a sentence of house arrest
without electronic monitoring, apart from exceptional cases in which the offender does
not deserve imprisonment, but for various reasons and obstacles on his/her side, no
other alternative punishment can be imposed. Here, the judges referred particularly to
insufficient financial circumstances to impose a financial penalty or to health incapacity
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that prevents the imposition of a community service sentence. It should be noted that
some of the respondents had no experience of imposing house arrest, however, those
who had opted for it in their careers spoke of how house arrest as an alternative to other
alternative punishment, not imprisonment. In other words, in these cases, they did not
consider imposing a custodial sentence in the first place. This phenomenon is sometimes
pejoratively referred to in the literature as judicial net-widening

According to the research, there are more factors that negatively affect the
imposition of house arrest sentences. In addition to the absence of electronic control,
there are various deficiencies in the conditions on the part of the accused, such as full
absence of employment, irregular work schedules, absence or instability of housing, or
other deficiencies in the place of residence. In addition, judges are discouraged from
imposing the sentence when the offender is frequently sent on business trips by his or
her employer.

One of the prosecutors highlighted a case in which he had actually considered
proposing a sentence of house arrest, and even requested a preliminary investigation
from the Probation and Mediation Service, but the offender was prescribed a certain type
of work shoes, the wearing of which was incompatible with the tracking anklet, and
therefore house arrest could not be imposed. This offender was eventually to be
sentenced to community service.

The judges surveyed also pointed out that the parties to the criminal proceedings
— whether the prosecutor, the accused or his/her defence counsel — do not generally
propose the imposition of house arrest, nor do they take the necessary measures to
impose the sentence in question, e.g., prosecutors do not order preliminary inquiries and
the accused do not seek to create suitable housing conditions or employment. This was
particularly associated with convicted persons who are not represented by counsel in the
proceedings.

Concerning the shortcomings on the part of the offenders, both judges and
prosecutors pointed out that the Czech legislation is non-conceptual, as it allows for the
imposition of house arrest only for misdemeanours. According to respondents, it is in this
category that offenders from socially vulnerable groups are most often found, and such
deficiencies are to be expected. The majority of the interviewed preferred the possibility
of imposing house arrest also for more serious crimes, preferably with a positive listing
of offences particularly of property and economic nature, or with a negative listing. It was
often mentioned that for some offenders of more serious economic crime, house arrest
accompanied by a substantial fine and an obligatory compensation measure would be
more appropriate than imprisonment.

A significant finding was that judges and prosecutors find the punishment of
house arrest more application-intensive compared to other alternative sanctions because
it requires preliminary investigation and extensive proof of the offender's circumstances.
This discourages judges, who are monitored and evaluated on, among other things, the
number and speed of completed cases, from even considering imposing this sentence.
The openness shown by the judges in discussing the issue of the judicial agenda control
and the systemic preference for swiftness at the expense of the quality of criminal case
processing demonstrates that the judges themselves consider this situation highly
undesirable. Partly for these reasons, judges would rather simplify the imposition process
as much as possible and delegate some responsibility for the enforcement process to
probation officers.

It was also pointed out that the introduction of house arrest sentence and the
introduction of electronic monitoring was not accompanied by sufficient education and
training to provide a clear understanding of the effects of house arrest and electronic
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surveillance, as when and for whom the punishment is appropriate, and therefore judges
and prosecutors prefer to impose a different penalty for fear of misconduct. In addition,
the training was only voluntary, inadequately focused and did not address practical issues
that criminal justice agencies may commonly encounter.

It is clear from the aforesaid that the negative factors are interrelated and
mutually influencing. The findings from the interviews with the respondents can then be
summarised as showing that the application of the sentence of house arrest is mainly
negatively influenced by:

i. The absence of a functional electronic monitoring system, which
discourages judges and prosecutors from imposing house arrest sentence
for two fundamental reasons: first, they do not believe that without EM
probation officers will detect violations of the execution conditions, and
second, they consider EM to be an essential element of house arrest that
affects punitiveness.

ii. Barriers on the part of the offender, such as the absence of a permanent
residence or employment, irregular working hours or frequent requirements
to conduct work outside an approved location, but paradoxically it might also
be a particular type of employment not compatible with wearing an electronic
monitoring device.

ii. The condition of committing misdemeanour, which in practice excludes a
significant number of offenders for whom the sentence of house arrest could
be an appropriate punishment, given the specific nature and seriousness of
their offence and the risks posed to society.

iv. Greater application complexity and the system of judicial agenda
supervision, which forces judges to close cases at the expense of decision
quality, which, in conjunction with increased requirements for proving the
offender's circumstances, discourages judges from imposing house arrest.

v. The absence of proposal from offenders, who rarely seek to be sentenced
to house arrest and thus do not act to meet the material and formal
conditions of the sentence.

vi. The absence of a proposal by prosecutors, who do not propose the
imposition of house arrest for the same reasons as judges, which is also
negatively reflected in the amount of information about the offender's
circumstances obtained during the pre-trial proceedings.

vii. Lack of education within the judiciary, which leaves judges and prosecutors
unclear about EM opportunities and therefore reluctant to impose the
sentence, respectively for prosecutors to propose house arrest or to enter a
plea bargain with the offender.

It should be noted that the argument of the absence of EM, the requirement of
swiftness of proceedings, as well as the objection of the lack of offenders suitable for
house arrest, appear regularly in Czech criminological studies (Diblikova et al.,, 2017,
Scheinost et al., 2015; Scheinost et al., 2020). In these publications, however, the absence
of EM is primarily linked to control facilitating factors, but not directly to the punitiveness
and “tightness™* of house arrest regime. The objection of judges and prosecutors
regarding the inadequacy of the sanction continuum, which stems from the condition of
the misdemeanour and is related to the lack of suitable offenders, appears to be crucial.

34 According to Hucklesby, Beyens and Boone (2021), the tightness of house arrest sentence consists of four
dimensions - length, breadth, depth, weight - which represent the overall level of psychological invasion of the
sentence on the convict.
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The demand for increased offender participation in the decision-making and sentencing
process, the demand for simplification of the process of imposing and enforcing house
arrest, and the demand for transferring some of the responsibility to probation officers
are then a natural consequence of prioritising the speed of proceedings.

6. CONCLUSION AND RECOMMENDATION

We can best understand what we are currently experiencing in the mirror of
history. The idea of punishing the offender by imprisoning him at home is not new; it has
materialised under different motives in different historical stages of punishment.
However, it is only in relatively recent times that house arrest has become an integral part
of sanction systems, due to EM. The latter permeates virtually all components that occur
within the typology of punishment and co-creates the content of punishment in the form
of various restrictions and obligations, not to mention facilitating control factors. Judges
and prosecutors are understandably aware of this, more precisely, they perceive EM as
an integral part of house arrest that co-shapes the substance of the sentence, although
they do not always have a clear idea of when and how to use EM in conjunction with
house arrest. This is evidenced by the fact that they often prefer to impose house arrest
on those who commit more serious offences, for which they have virtually only two
options in terms of the main sanction - imprisonment or a suspended sentence.

This explains the general reluctance of judges and prosecutors to even consider
imposing a house arrest sentence. For judges and prosecutors, without electronic
monitoring it is as if the sentence of house arrest is incomplete. This is compounded by
the higher application costs of house arrest without EM, by the practical consequences
of the operation of the judicial supervision system, which favours speed over the quality
of decisions, and by the misdemeanour offense condition, which excludes a significant
number of offenders potentially eligible for house arrest sentences. It is also necessary
to consider the fact that that even the offenders themselves do not ask for house arrest.
It is therefore not surprising that in practice house arrest in the Czech Republic plays the
role of some sort of supplementary punishment, to which some judges resort when they
cannot impose any other alternative sanction. The reasons for not imposing house arrest
and associated negative influencing factors are apparently complex and appear on the
side of the sanction policy makers, the legislators, the judicial authorities and, last but not
least, on the side of the convicted persons.

If we were to identify the root of the problems with the application of house arrest,
however, it is its premature introduction without EM. The lengthy tenders for EM system
supplier, combined with the unfortunate fate of the pioneer system, have contributed to
the aura of scepticism and mistrust that now surrounds house arrest within the justice
system. It is now becoming clear how unfortunate it was that house arrest was
introduced without the necessary vision and planning, and without adequate planning,
training of the judicial authorities and, above all, integration of EM programme. As a result,
one cannot help but feel that the ambitions of the sanction policy makers were
exaggerated and that the possibility of achieving the objectives set was essentially
unrealistic. The new EM system includes 700 anklets, a number that may seem sufficient,
given the current practice, but it should be understood that the anklets are not only used
to control house arrest, but also to control accused persons when substituting custody,
to control persons sentenced to suspended sentences, and to control persons on parole.
In practice, the equipment purchased is distributed among all the institutions involved in
electronic monitoring, which suggests that the original ambition has been quietly
abandoned.
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Nevertheless, it is undoubtedly essential to relaunch EM system as soon as
possible, whatever its capacity. This is not to say that EM should always be used in
conjunction with house arrest. On the contrary, sometimes it may not be effective at all.
It is certainly not the case that it can be the sole deterrent to crime. Technology alone is
not a safeguard against criminals, and this must be understood by society, but especially
by the judges and prosecutors who sometimes have exaggerated expectations of
electronic monitoring, are unaware of possibilities. Therefore, it is suggested that the
reintroduction is accompanied by sufficient education and training within the judiciary.
Consider the Californian case of Phillip Garrido, who kidnapped a young girl and held her
captive for almost 18 years. During part of that time, he was under EM. Yet he was not
found to be keeping the kidnapped girl and the two young children he fathered with her in
tents in his backyard. After all, the anklet reported that he was exactly where he ought to
be — his house and the surrounding neighbourhood. The probation officers did not carry
out many random checks, and when they did, they did so inadequately, so that his crime
was not detected in time. This example shows that electronic monitoring is only as
effective as the agency utilising it. It is therefore appropriate to consider electronic
monitoring primarily as a tool that can, in appropriate cases, complement other
sanctioning measures and, in combination with house arrest particularly, replace
imprisonment.

It is difficult to estimate what the current ambitions of sanctions policy makers
are in this regard. It is probably not just the economic savings, because in the prison
system of the Czech Republic — where the average annual prison occupancy rate has
long been oscillating around 18 000 prisoners — 100, 200 or 500 house arrest sentences
imposed per year cannot lead to significant economic savings, since a substantial part of
the costs of the prison service is fixed and the only direct savings are the costs of food,
laundry and other everyday items. It is not suggested that the main motive for the higher
rate of house arrest should be the desire to save money at all costs. However, it cannot
be overlooked that sentencing has also undergone a process of economisation and has
become a high-quality product, with quality obviously linked to cost-effectiveness. This is
one of the reasons why, in the coming years, the legislator should focus more on how to
prevent the net-widening effect. If the offender “gets more” than he would have without
house arrest, this will ultimately be more expensive for the state, because the cost of
house arrest, while certainly lower than the cost of imprisonment, is higher than the cost
of suspended sentences or ordinary probation.

Given the available data, it cannot be expected that the reintroduction of EM itself
will lead to a higher rate of house arrest application. In this respect, electronic monitoring
will not be self-sufficient. It is therefore important that house arrest returns to the policy
agenda and becomes the subject of policy-relevant research which focuses not only on,
for example, offender recidivism - even the common criminological tendency to evaluate
a particular type of punitive intervention by recidivism rates is not flawless - but also on
the net-widening effect, the broader psychosocial effects of house arrest, and the
potential of EM to cognitively transform offenders. Any changes in legislation or practice
should then be informed by experience- and evidence-based policy. The opposite
approach would mean complacency when decisions are made on the basis of political
whim. It is true that the relationship between research, sanction policy and practice is one
of tension, uncertainty and exploitation rather than one based on mutual understanding,
but ultimately an evidence-based approach is positive and desirable.

At this point, the following suggestions are offered to stimulate further
discussion and are worthy of consideration:
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> Extending the spectrum of sanctions by allowing the imposition of house
arrest on offenders of more severe crimes, particularly those of property and
economic nature, e.g. by an enumerated list of such crimes, or by abolishing
the condition of committing a misdemeanour and replacing it with a
condition of the level of the penalty established by law in the special part of
the Criminal Code (e.g. a maximum of 8 years), supplemented by a negative
list of offences for which house arrest cannot be imposed.
> Revision of the judicial reporting system, ensuring judges do not make
decisions on guilt and penalty under pressure based on the requirement to
conclude a case as promptly as possible at the expense of the quality of the
decision.
> Preparation and implementation of a strategy to introduce general reports
by probation officers in pre-trial proceedings, which, in addition to assessing
the risks of recidivism, would also include an assessment of the conditions
and suitability of alternative sanctions in general rather than just in relation
to one type of alternative sanction.
> Simplification of the process of imposing and executing house arrest by
requiring the judge to specify only the number of hours of house arrest per
week/month in the sentence. The setting of the specific time regime would
already be a matter for the probation officer, who would calibrate EM in
consultation with the convicted person, and which could be changed for
important reasons during the course of the sentence.
> The introduction of the obligation to instruct the police authority and the
prosecutor in the preparatory proceedings, especially in cases where there
is no necessary defence, in order to allow offenders to “apply” for house
arrest sentence, and to give them time to remedy the deficiencies in their
circumstances before sentencing (offenders can get a job, secure
permanent housing)
> Mitigating the unequal nature of house arrest by creating special
accommodation and employment (not only) for “applicants” for house arrest.
The above proposals could contribute to a higher rate of imposition of house
arrest, but as mentioned earlier, the aim here is not to achieve the imposition of house
arrest at all costs and in as many cases as possible, but to achieve that it is imposed
more often, but above all that it is imposed in appropriate cases. Alternative sentencing
is often put in the context of restorative justice; after all, both schools have the same
ideological basis, and so sentencing in recent years has increasingly emphasised costs
and “customers”. However, restorative justice and alternative punishment are not the
same. Certainly, the aims of restorative justice are more easily achieved when the
offender is at liberty, but the essence of alternative sentencing is the pursuit of justice
and the assumption that the personal individual culpability that manifests itself in
criminal activity can best be addressed through a variety of sentencing options tailored
to the specific circumstances of the case. House arrest with electronic monitoring is one
such option.
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