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1. INTRODUCTION

Abstract: The disappearance of a natural person, especially when
he or she is also a sole proprietor of a business, causes legal
problems. Such situations are not directly regulated by legal acts,
i.e., the legislators do not refer to the impact and consequences
of the disappearance on the performed business activity.
Meanwhile, the fact that a sole proprietor goes missing may have
a negative impact on his or her situation, including the content of
the obligations binding on him or her. This paper discusses how
the relatives, in particular the spouse of the missing person, may
behave in such circumstances. The considerations carried out
concern Polish law and Slovak law, as there is no specific
regulation of the declaration of missing person who is a sole
proprietor introduced on the model of foreign regulations, the
article places emphasis on the comparison of both selected
regulations. The conclusion indicated that until the missing
person is recognised as dead, family members or other relatives
do not have any competence to take any action on behalf of the
missing sole proprietorship circumstances, other entities may
operate, i.e., attorney-in-fact, proxy, according to Polish law
custodian established pursuant to Art. 184 of the Family Code,
the custodian established pursuant to Art. 144 of the Code of
Contentious Civil Procedure, or prosecutor. Similarly, under the
Slovak law, until the missing person is declared dead, a guardian,
or a representative appointed by the court pursuant to Section 68
of the Civil Procedure Code, acts for such person.
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Usually, the legal regulations are limited to the issue of the declaration of death
(Burch, 2017), such as the provisions in force in Poland (Articles 29-32 of the Polish Civil



10 A LOWY, K. RAKOVA & P. LEWANDOWSKI

Code)." This is because a disappearance is a factual, not legal, event, and therefore the
law does not regulate the particular and specific consequences of the disappearance,
such as what about the rights and obligations of the missing person during his or her
absence, whether and who can protect them/fulfil them, etc.? From a legal point of view,
a disappearance is not the same institution as death. What distinguishes them is a kind
of uncertainty as to the fate of the person (the missing person may still be alive, for
example). From the legal point of view, a missing person is, until a document declaring
him or her dead is issued,® a living person who can participate in established civil relations,
including economic ones. Above all, the disappearance of a person does not constitute a
reason for ceasing to treat such a person as an entrepreneur (Sailasri, 2020), with all the
consequences. From the legal point of view, the disappearance of a person ("owner" of
the enterprise) does not affect the existence of business activity, for example a
suspension or termination of business activity does not occur ipso iure. The norms of law
generally applicable in do not regulate the impact of the disappearance of a natural
person on the conducted business activity registered in the Central Register and
Information on Business (CEIDG) (sole proprietorship).#

It should be noted that the regulation of the declaration of missing person was
introduced on the model of foreign regulations. Among other, there is for example
appropriate regulations in Czech civil law, id est §§ 66 - §§ 69 of the Act of Civil Code of
the Czech Republic.® The indicated regulations apply to a missing person, not specifically
to an entrepreneur, although in the case of a sole proprietor it should be assumed that it
will be appropriate. The declaration of missing person, according to Czech law, is not
strictly to protect the rights of the absent person, but rather to facilitate legal action in
situations where the absent person would be required to consent to, consent to, vote for,
or otherwise take legal action (Cuhelovd and Pondikasova, 2022). What is worth to note
the declaration of missing person is reserved only for a specific group of disappeared
persons (those who have full legal capacity, and those who can be considered missing
within the meaning of §§ 66 Act of Civil Code of the Czech Republic) and persons who
have specific legal relations with them. However, what is most important in view of these
considerations - the effects of a declaration of disappearance do not apply to the actual
legal actions of the missing person in private law relations (Cuhelové and Pondikasova,
2022). That makes this institution rather exceptional and causes that the appointment of
a guardian is a general solution (Cuhelové and Pondikasova, 2022).

Similarly, under the Slovak legislation, the reasons for declaring a natural person
dead are regulated by the provisions of Art. 7 of the Civil Code, if, taking into account all
the circumstances, it can be assumed that he/she is dead (proof of death) or in the case
of a missing person, and also on the condition that it can be assumed that this natural

" More about declaration of death: Bartoszewicz (2007, p.11 et seq.); Bartoszewicz (2017, p. 147 et seq).

2 As Schoeman-Malan points out: ,Rarely do authorities consider ‘missing’ to be a legal status. This lack of
recognition affects families’ rights to property, inheritance, guardianship of children, even remarriage. Family
members are seldom entitled to the same social benefits as those whose relatives are confirmed as
deceased. They might not have access to bank accounts or savings.” (Schoeman-Malan, 2018, p. 219)

3 The legal effects of declaring a missing person dead are the same as those of a natural person’s death
(Kalus, 2018).

4 Natural persons conducting business activity in Poland should obtain an entry in CEIDG (that requires their
legality). At the same time, the lack of an entry does not deprive a person of the attribute of an entrepreneur,
CEIDG is regulated in The Act of March 6, 2018 on the Central Register and Information on Business Activity
and the Information Point for Entrepreneurs, Journal of Law 2022, item 541; more about Central Registration
and Information on Business Activity: Lewandowski (2013), generally about business activity registers: Breges
and Jakupak (2017).

5 Act. No. 82/2012 Call. Civil Code.
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person is no longer alive. The procedural procedure for declaring a person dead is
governed by the Code of Non-Contentious Civil Procedure, in particular Article 220 and
following of the Code of Non-Contentious Civil Procedure. The decision to declare a
person dead is of a constitutive nature, and therefore, until the decision to declare a
person dead becomes final, it is assumed that the person is alive and is therefore the
subject of legal relations in which he or she can enter and, therefore, acquire rights and
obligations. The Slovak legislation does not provide for a specific substantive prerequisite
for the appointment of a guardian for a missing person, although the above cannot be
excluded with reference to the provision of Article 29 of the CC, which will be dealt with
in more detail in the next part of this paper.

However, the subject of this publication is not to discuss the issue of the
disappearance of a natural person, but to draw attention to the consequences of this
event in relation to a person who is a sole proprietor. The issues have not been discussed
in the literature so far, which justifies making it the subject of considerations. Therefore,
it is worth analysing how the disappearance of a natural person — a sole proprietor —
affects the legal obligations of such an entrepreneur, which, in consequence, requires
considering the premises and legal consequences of suspending or even terminating the
business activity conducted by the missing entrepreneur. Moreover, attention should be
paid to how the closest, in particular the spouse of the missing person, may behave in the
signalled situation. After all, it is important to establish who can act at all (including
running cases and business) on behalf of the missing entrepreneur. This study may be of
use to the relatives of the missing sole proprietorship. Above all, however, it may
contribute to a broader scientific discussion, and perhaps in the future, lead to the
introduction of appropriate legal regulations (Lewandowska, 2021), especially in
connection with the movement of people and entrepreneurs and their activities in various
EU Member States.

2. SOLE PROPRIETOR

Considerations as to the consequences of the disappearance of a sole proprietor
should begin with outlining the concept of an entrepreneur. In the Polish legal system, an
entrepreneur is defined in various legal acts (Etel, 2012), including in particular Art. 43 of
the Polish Civil Code (PCC). Statutory definitions of an entrepreneur have a different
normative structure and different binding force (e.g., they go beyond a legal act or apply
only to a normative act, taking into account the specificity of the regulated matter).” In
particular, it is worth noting the definition of an entrepreneur found in The Act of March
6, 2018, Entrepreneurs’ Law.® Pursuant to Art. 4 sec. 1 of the aforementioned Act, the
entrepreneur is a natural person,® legal person or an organisational unit that is not a legal
person, to which a separate act grants legal capacity, carrying out business activity on its

6 More about the disappearances of natural persons: Lisnicha (2011); Ramghani, Roshan and Khah (2017);
Citroni (2014).

71n such a situation, the legislator uses the term "an entrepreneur within the meaning of the Act is ..." or another
equivalent expression.

8 The Act of March 6, 2018, Entrepreneurs’ Law, Journal of Law 2021, item 162, hereinafter: Entrepreneurs’
Law (Lewandowski, 2019).

9 According to the Central Statistical Office (GUS) data, as of December 31, 2017, it is the most numerous
category of entities engaged in business activity (natural persons conducting business activity constitute
69.64% of the number of all entities); Zmiany strukturalne grup podmiotéw gospodarki narodowej w rejestrze
REGON, 2017 r. GUS 2018, s. 18, available at: https://stat.gov.pl/obszary-tematyczne/podmioty-gospodarcze-
wyniki-finansowe/zmiany-strukturalne-grup-podmiotow/zmiany-strukturalne-grup-podmiotow-gospodarki-
narodowej-w-rejestrze-regon-2017-rok,1,21.html (accessed on 22.06.2024).

DOI:10.46282/blr.2024.8.1.830
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own behalf. In sec. 2 of the cited provision as entrepreneurs qualifies partners of a civil
partnership in the scope of their business activity. Thus, the entrepreneur is defined by
the subjective criterion (entities that may be entrepreneurs) and functional criterion
(performing business activity).

Characteristic features of business activity (Art. 3 Entrepreneurs' Law) are
organisation, profitability, continuity and performance on one's own behalf.’® Those
features must be met jointly to treat a person's activity as a business activity (Sieradzka,
2018). Organising means that the activity must take a formalised form, e.g., it must be
entered in a relevant register. Importantly, in connection with the analysed issue, a natural
person conducting business activity is subject to the obligation to register in the CEIDG,
the register mentioned previously. Failure to comply with this obligation is incompatible
with statutory regulations (Article 17 sec. 1 of the Entrepreneurs' Law) and even
constitutes an offense (Article 60" of the Act of May 20, 1971, Code of Petty Offenses™).
It is worth noting that business activity is not an activity performed by a natural person
whose income due from this activity does not exceed 50% of the minimum wage in any
month, referred to in the act on the minimum wage for work and who has not performed
business in the previous 60 months. Profitability means that a given activity must be
profit-oriented (income),’? but obtaining profit is not really necessary. Generating losses
instead of the expected profits (e.g., due to the operating costs exceeding the income),
does not preclude its profit-making nature. Performing on one's own behalf means that
the person is responsible for the obligations of the business with his or her own property,
and the profits are his or her personal income (the benefits and risks are borne by this
person). Continuity is manifested in the intention to constantly perform activities that
make up the business activity.”® It can be noted that the judicature additionally
emphasises that business activity should be characterised by a professional character
(permanent, not amateur, not occasional), compliance with the rules of profitability and
profit, repetition of activities (e.g., serial production, typing transactions, constant
cooperation) and participation in the course of trade.™

The Slovak legal regulation differentiates between the terms entrepreneur,
entrepreneurship, and enterprise. It also should be stated that the single definition of
these terms is missing, as it is spread out in many legal regulations.'® The basis of the
legal regulation of entrepreneurs - both legal and natural persons, can be found in the
Commercial Code,'® which defines an entrepreneur either as a person that is registered
under the Commercial Register, or conducts its business based on the registration with
the Trade Register or any other register under the specific law. A Trading Licence'” or
Commercial register registration is just one of many types of business authorisation, as
but it is always necessary to have a certain authorisation for performance of
entrepreneurship. An entrepreneur, either natural person or legal entity, is regarded as the

10 See also Kruszewski (2019, pp. 46-65); Komierzyniska-Orliriska (2019, pp. 48-58).

1 The Act of May 20, 1971, Code of Petty Offenses, Journal of Law 2021, item 2008, consolidated text from
November 5, 2021.

2 Judgment of the Supreme Administrative Court in Warsaw of September 26, 2008, 1| FSK 789/07, lex
database no. 495147.

13 Judgment of the Supreme Administrative Court in Warsaw of September 17, 1997 (Il SA 1089/96), lex
database no. 31312.

4 Resolution of 7 judges of the Supreme Court of June 18, 1991, Ill CZP 40/91, lex database no. 3682;
resolution of 7 judges of the Supreme Court of December 6, 1991, Ill CZP 117/91, lex database no 3709.

15 For example: Act No. 40/1964 Call. Civil Code, as amended, Act No. 455/1991 Call. Trade Licensing Act, as
amended, Act No. 530/20083 Call. On Commercial Register, as amended.

16 Act No. 519/1990 Coll. Commercial Code, as amended.

7Act No. 455/1991 Coll. Trade Licensing Act.
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subject of legal relationships, both rights and obligations. The Commercial Code'® defines
entrepreneurship as a continuous activity carried out independently by an entrepreneur
in his own name and on his own responsibility for the purpose of making profit. Therefore,
it is only activity which is carried out by an entrepreneur and at the same time
cumulatively meets all requirements of the Commercial Code: continuity,’® independence,
conduct under the own name of an entrepreneur and under its own responsibility. An
enterprise? is defined as a set of tangible as well as personal and intangible assets of a
business. An enterprise includes things, rights and other property belonging to the
entrepreneur and serving the operation of the enterprise or, by their nature, intended to
serve that purposes (Elids, 1997). An enterprise can be defined as an economic and
organisational unit formed by combining the activities of persons with means of a
material nature.?’ The term enterprise is used in the legal order in different meanings,
sometimes as an object of legal relations, sometimes as a subject of legal relations.
According to the statutory definition, an enterprise for the purposes of the Commercial
Code is not a subject of law (it has no legal personality) but is an object of legal relations.
We can say that the enterprise is actually understood as a kind of a complex of business
activities, carried out within one business entity.

3. DISAPPEARANCE OF A SOLE PROPRIETOR AND HIS BUSINESS ACTIVITY
3.1 Private Law Obligations

There is no doubt that the disappearance of a natural person who performs a
business activity has an impact on the private law obligations binding such an
entrepreneur. The fact of disappearance of the entrepreneur, due to the lack of care for
the proper conduct of matters (i.e, payment of receivables or failure to receive
correspondence) may have a negative impact on his or her situation and the content of
obligations. For example, non-performance may result in the maturity of a liability or an
increase in debt. In the event of non-voluntary performance of the service, the creditor
may bring an action before the court (e.g., if the case concerns an unpaid invoice - an
action for payment). When a missing debtor is obliged to pay, he or she must first be
served with a copy of the statement of claim with attachments, which would be
impossible in the analysed situation. Legal regulations do not provide for the so-called
fiction of delivery. In connection with the above, it is worth considering the suspension or
perhaps even termination of the business activity carried out by the missing sole
proprietorship.

In the conditions of the Slovak Republic, in view of the above-described
assumption of the existence of the legal personality of a natural person until the final

8 Art. 2 Sect. 1 and 2 of the Commercial Code states that an entrepreneur is: a) a person registered in the
Commercial Register, b) a person who conducts business on the basis of a trade licence, c) a person who
conducts business on the basis of a licence other than a trade licence pursuant to special regulations, d) a
natural person who carries out agricultural production and is registered in the register pursuant to a special
regulation.

19 Judgment of the Supreme Court of Slovakia of July 11, 1997, No, 45z 38/97 issued that: "Continuity as a
feature of entrepreneurship is related to the professional scope of the entrepreneurial licence and not all
activities of the entrepreneur which are related to his/her entrepreneurship. The framework of the business is a
defined range of activities which are fulfilled by the subject matter of the activity specified in the business licence
and, at the same time, by activities which fall within this range according to the Trade Business Act and which
are at the same time directly related to the implementation of the authorised activity.” (Patakyova, 2022, p. 21).
2 Art. 5 of the Commercial Code.

DOI:10.46282/blr.2024.8.1.830
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decision on the declaration of death, a missing person is regarded as a legitimate and
proper subject of legal relations.

From a practical point of view, however, disappearance may create defects in the
functioning of legal entities. The abovementioned can be seen in two ways. The first
situation may include cases where a shareholder in a company is missing, while his real
absence may have a negative impact on the operation of the company in the sense that
it will not be able to perceive fundamental decisions within the scope of competences
defined in the articles of association. Another alternative is if the missing person is the
managing director of the company. This in itself, provided that the managing director is
not at the same time the sole or one of the shareholders, does not prevent the company
from functioning. However, if the acting for the company is set up in such a way that both
managing directors act exclusively jointly for the company, the absence / disappearance
of the other managing director may cause complications until the company decides to
remove the managing director who is missing for one of the legal reasons. In the case of
a sole trader's (entrepreneur's) disappearance, the most significant impact is the
occurrence of default in the fulfilment of his/her obligations, which may manifest itself
primarily, for example, in the creation of default interest or, secondarily, in the termination
of existing contractual relationships.

3.2 The Suspension or Termination of Business Activity

It seems that in the circumstances of the disappearance of a sole proprietorship,
it is highly desirable to suspend or even terminate its business activity. Therefore, it is
worth referring to these issues more extensively.

The suspension of business activity according to polish law is a legal event, the
occurrence of which depends on the entry in the CEIDG?2 The rules for suspending a
business activity are specified in the Entrepreneurs 'Law (Art. 22-25 Entrepreneurs' Law;
see Powatowski, 2010). The legislator does not specify the reasons after which the
suspension is possible, so such an action may be considered in the event of the
entrepreneur's disappearance. The condition to the suspension is the lack of employment
of employees. This means that employing at least one individual makes it impossible to
suspend business activity. From the point of view of an entrepreneur-employer,
employment contracts should be terminated before being able to take advantage of the
possibility of suspending business activity (Kidyba, 2021).

In the case of a sole proprietor, the suspension may be made for an indefinite
period, but not shorter than 30 days (an exception is February, see Art. 23 of the
Entrepreneurs' Law) (Hauser, Niewiadomski and Wrébel, 2018). The beginning of the
period of suspension of business activity begins from the date indicated in the application
for the entry of information on the suspension of business activity and lasts until the date
specified in the application or in the application for the resumption of business activity, if
this date has not been specified in the application for suspension of business activity.

Suspension of business activity in the event of the entrepreneur's disappearance
is a desirable action, because the effect is, above all, the release of the entrepreneur from
public law obligations, e.g., social security obligations (for the period of suspension of
business activity, an entrepreneur who is a contribution payer only for himself is not
required to submit a declaration settlement and payment of social security
contributions).z The effects of the suspension of business activity extend from the day

2 Judgment of the Supreme Administrative Court of April 18,2013, Il GSK 192/12, lex database no. 13371009.
2 Judgment of the Administrative Court in Poznan of May 25, 2017, Ill SA/Po 150/17, lex database no.
2306735.

BRATISLAVA LAW REVIEW Vol. 8 No1(2024)
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on which the suspension begins to the day preceding the day of resumption of business
activity. However, during the period of suspension of business activity, the entrepreneur
is still obliged to settle obligations arising before the date of suspension of business
activity, including private law (Lubenczuk, 2019; Koziet, 2019).

It is worth pointing out that during the period of suspension of business activity,
the entrepreneur cannot perform business activity and generate current income from
non-agricultural business activity. However, during the suspension of business activity,
pursuant to Art. 25 sec. 2 of the Entrepreneurs' Law, the entrepreneur may undertake
many activities, e.g., he or she may perform all activities necessary to maintain or secure
the source of income, including termination of previously concluded contracts, he or she
may accept receivables and is obliged to settle liabilities arising before the date of
suspension of business activity, it may sell its own fixed assets and equipment, and it
may generate financial income, also from activities carried out before the date of
suspension of business activities (Kruszewski, 2019).

On the basis of the abovementioned de lege ferenda considerations, it can be
considered the introduction of a provision providing for the suspension of the business
activity of a missing sole proprietorship, as if automatically (ijpso iure), without the
participation of other entities. Such a solution would seem justified.

On the other hand, as for the termination of business activity, the legislator does
not provide for the conditions that must occur in order to take such action. It is generally
a right resulting from the freedom of economic activity (Art. 22 of the Constitution of the
Republic of Poland of April 2, 1997%, Art. 2 Entrepreneurs' Law) (Sieradzka, 2018). Due to
the fact that the termination of a business activity is the most strongly interfering with
the existence of business activity, as it definitively ends the functioning of the enterprise,
as well as due to the uncertainty as to the fate of the missing person (sole proprietorship),
the termination of his/her activity should be approached with a certain distance, i.e., such
a solution as a last resort.

On the other hand, Slovak legislation provides for the suspension or revocation
of a trade licence under the conditions prescribed by law. The Trading Licence Act
provides for the possibility of revocation of a trade licence, including ex officio in
accordance with Article 58 Sect 2 a, b, if he is in serious breach of his obligations or if he
has not carried on business for a period of 4 years. As we have indicated, this may occur
ex officio or at the initiative of a third party. It can be said in principle that a serious breach
of duty need not occur as a result of mere missing persons. This would seem to be
justified only in the case of the specific nature of trades, where there is a requirement to
fulfil and at the same time to prove fulfilment of specific statutory conditions. In the case
of long-term disappearance (where the death of the individual cannot be anticipated with
the proof of death), the revocation of the trade would also come into consideration, unless
the business ceases to operate without suspension for at least 4 years. In this respect,
the close relatives may also notify the fact, which, on the other hand, does not change the
fact that, until the trade is closed, the relevant legal relationships may legitimately arise.

3.3 Entities Authorised to Act on behalf of the Missing Sole Proprietor

As can be seen from the above considerations, the rights and obligations of the
entrepreneur under the concluded contracts, despite the disappearance, continue to exist
and are charged/legitimised by the missing entrepreneur. The entrepreneur is liable with
all his assets for obligations arising as a result of running the business. Everyone is

24 The Constitution of the Republic of Poland of April 2, 1997, Journal of Law 1997, no. 78, item 483.

DOI:10.46282/blr.2024.8.1.830
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responsible for their own actions and omissions, therefore, until the missing person is
deemed deceased, neither family members (e.g., children, spouse, parents, siblings) or
other relatives (e.g., son- or daughter-in-law) are responsible for a missing person who is
a sole proprietor, but also cannot — for the mere fact of being a close person — act on
behalf of the missing entrepreneur in order to pursue his debts.

Similarly, when it comes to taking actions on behalf of a missing person — a sole
proprietor, actual and legal acts should be distinguished. Actual acts, e.g., the release of
goods under a sales contract concluded by the entrepreneur before their disappearance,
can be performed by anyone (the actual act cannot be invalid). In turn, a legal act (e.g.,
creating a sales contract) to be valid (fully effective) must be performed by an authorised
entity (authorised to act on behalf of the entrepreneur).

Therefore, it can be indicated that in the event of the disappearance of a natural
person who is a sole proprietor, legal actions in certain circumstances may be performed
by the following entities: attorney-in-fact; proxy?%, custodian established pursuant to Art.
184 of the Act of February 25, 1964, the Family and Guardianship Code?®; a custodian
established pursuant to Art. 144 of the Act of November 17, 1964, Code of Civil
Procedure?’ (the so-called procedural custodian for an unknown from the place of stay);
or prosecutor.

An attorney-in-fact is an entity authorised to act on behalf of a missing
entrepreneur if the latter has granted him an appropriate power of attorney prior to his or
her disappearance. It should be emphasised that the disappearance of an entrepreneur
does not terminate the power of attorney (cf. Strugata, 2021). The power of attorney
expires with the death of the principal or the death of the attorney-in-fact, unless the
parties have stipulated otherwise in the power of attorney itself. It is possible to grant
general, specific, and for a particular act power of attorney. The general power of attorney
confers authorisation for all acts of ordinary management. For acts that are beyond the
scope of ordinary management, a power of attorney specifying their type is required
(specific power of attorney), unless the law requires a power of attorney for a particular
activity (Wolter, Ignatowicz and Stefaniuk, 2018).

As indicated, the entity authorised to act on behalf of the missing entrepreneur
may also be a proxy appointed by this entrepreneur (Powatowski, 2012; Stadnik—Jedruch,
2013). A proxy is a special type of power of attorney (see Krauss, 2012, pp. 125-134)
authorised to perform court and out-of-court actions related to running the enterprise
(Szwaja, 2005). The scope of the proxy is wide as it does not cover only legal actions for
which it is necessary to have a specific power of attorney, i.e., legal actions leading to the
sale of the enterprise, commissioning the enterprise for temporary use, as well as selling
and encumbering real estate. The proxy expires upon the death of the holder of a proxy.
It is possible to establish a joint commercial proxy in which the commercial proxy must
act jointly with the entrepreneur. Also in this case, the joint proxy expires upon the death
of the holder of a proxy. On the other hand, the death of the entrepreneur, as well as his
or her disappearance, does not terminate the proxy (Doliwa, 2016).

The next entity authorised to act on behalf of a missing entrepreneur is a
custodian appointed pursuant to Art. 184 of Family Code (see Panasiuk, 2015, pp. 115-
127), which is about situations where the missing person has not previously appointed
an attorney-in-fact, or the granted power of attorney does not adequately guarantee the

25 Known as well as commercial proxy.

2 The Act of February 25, 1964, Family and Guardianship Code, Journal of Law 2020, item 1359, consolidated
text from August 20, 2020, hereinafter: the Family Code.

27 The Act of November 17, 1964, Code of Civil Procedure, Journal of Law 2021, Item 1805, consolidated text
from October 4, 2021, hereinafter: the Code of Civil Procedure.

BRATISLAVA LAW REVIEW Vol. 8 No1(2024)
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protection of the missing person's rights. An application for the appointment of a
custodian may be submitted by any interested party, including third parties who exercise
or intend to exercise their rights arising from legal relations with the missing person. In
application it is reasonable to indicate the person who may be a custodian. Best is if the
function of custodian is performed by a relative who cares about securing the property
of missing person. The role of the custodian is to protect all rights of the missing person,
both property and non-property (Moszynska, 2021). The custodian has the same rights
as the person he or she replaces (the missing one), i.e., he or she can perform an action
that could be performed by the party if he or she could personally represent its interests.
Above all, however, its task is to search for a missing (absent) person, as well as to
exercise ordinary management of their property, and thus to perform the necessary
factual and legal actions aimed at preserving the property. Carrying out these activities is
subject to control by the guardianship court, which may issue the necessary orders and,
in the event of defaults on the part of the custodian, deprive him or her of his function.
The custodian is obliged to exercise due diligence in the interests of the missing person
(according to Art. 154 of the Family Code in connection with Art. 178 § 2 of the Family
Code). The custodian acts on behalf of the missing person, representing his or her
interest, therefore the actions taken by the custodian have consequences for the replaced
person. The custodian is a legal representative of the missing person acting on behalf
and in the interest of the missing person, and therefore he or she is not entitled to bring
an action in his or her own name and on his or her own account. Establishing a custodian
pursuant to art. 184 of the Family Code makes it unnecessary to appoint a custodian
established pursuant to Art. 144 of the Code of Civil Procedure. What is important from
the point of view of the missing person is that the custodian’s power over the elements
of the property of the missing person only takes the form of ‘an actual holder?®, who
exercises vicarious power on someone else's behalf. Social perception may be similar to
the state of possession, but the holder has no will to possess or rule over things for
himself, but will to act for the sake of the subject on behalf of whom he rules.

Another entity authorised in the analysed circumstances is a custodian
established pursuant to Art. 144 of the Code of Civil Procedure, i.e, a procedural
custodian for a person unknown from the place of stay. The powers of the procedural
custodian are limited only to taking procedural steps or other actions in civil proceedings
necessary to defend the rights of the absentee. These activities and actions include:
taking a position on the opponent's demands (the applicant, other participants),
submitting motions and statements, participating in hearings during which evidence is
taken and the results discussed, raising material and procedural allegations, and taking
other actions appropriate due to the state of the case, including bringing, if necessary,
means of appeal (see also Kottowski, Piaskowska and Sadowski, 2010, p. 701 et seq.;
Jurzec-Jasiecka and Jasiecki, 2014, pp. 64-71). The custodian may not make or accept
substantive statements on behalf of the person for whom he has been established.? A
prerequisite for the appointment of a custodian is substantiation that the party's
whereabouts (place) are unknown.®® The party's claim that it does not know the current
place of residence (stay) of the opposing party cannot be regarded as substantiating. In
judicial practice, grounds for appointing a custodian are proven by documents such as
written information from address offices or population registration authorities. In view of

2 According to art. 338 of the PCC - anyone who has actual control of a thing on behalf of another person is
the actual holder of the thing.

29 Judgment of the Administrative Court in Szczecin of June 18, 2014, | ACa 236/14, Legalis 1241503.

30 Decision of the Supreme Court of July 10, 2020, Ill CZ 16/20, lex database no. 3054429.
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the practically unlimited use of trips and periodic stays abroad, the criteria for assessing
whether it is substantiated should be tightened accordingly.

Finally, an entity that may undertake procedural activity in the field of the rights
and procedural obligations of the missing entrepreneur is the public prosecutor, who,
pursuant to Art. 7 of the Code of Contentious Civil Procedure may request the initiation
of proceedings in any case, as well as take part in any pending proceedings, if, in his
opinion, it is required to protect the rule of law, citizens' rights, or social interest. The
prosecutor independently assesses the premises justifying the request to initiate civil
proceedings or to report their participation in them. Although it seems that the fact of the
disappearance of a person and the possible negative consequences thereof should
prompt him to initiate proceedings, the protection of individual, most just, interests is not
always the protection of, e.g., social interest (Grzegorczyk and Jedrzejewska, 2016). This
means that the prosecutor may, but does not have to, initiate (or join) proceedings on
behalf of the missing person or against the missing person (Pogonowski, 2021), as there
is no provision that would impose an obligation on the prosecutor to act in such
circumstances. The prosecutor's power extends to all stages of the proceedings, i.e.,
examination (e.g., a claim for payment for failure to pay for the service provided),
enforcement, or security proceedings. The prosecutor may undertake procedural
activities on his own initiative, communicating with the person concerned, instructing him
or her about his or her rights. Thus, the prosecutor may initiate proceedings as a result of
an application (application) submitted to the prosecutor's office by, for example, a relative
of a missing person, especially when the deadline for submitting the request is
approaching or when the limitation period for the claim is close.

It is worth noting that the closest persons (in the sense of the circle of heirs of
the sole proprietorship) may continue the business activity of the missing person only in
the event of establishing (in any way) the death of the missing entrepreneur (including
declaring him or her deceased), which takes place on the basis of the inheritance
provisions (Art. 922, 924 and 925 of the Civil Code; see also, e.g., Kawatko, 2019), as well
as regulations with a succession management.®' As a side note, it is worth pointing out
that the death of a natural person (including declaring him or her deceased) does not
make the enterprise lose its ability to operate, i.e., concessions, licenses, consents,
permits relating to the business activity of the deceased sole proprietorship, etc., do not
automatically expire.

To analyse the above on the basis of Slovak law, it should be noted that the term
"disappearance" is not specifically defined in Slovak law. Disappearance is perceived as
a situation associated with uncertainty about the life of a person (Lavicky, 2014). The
disappearance of a person can be caused by a variety of factors. The material legislation
does not specify the period during which this situation remains, or when the procedure
for declaring a person dead may be initiated. The adequacy of the period will be assessed
by the court, but information relating to the last appearance of the person, or when and
where he or she was seen, may affect the determination of the estimated date of death.
It should be noted that the concept of disappearance also occurs in the context of
defining the scope of the police force's jurisdiction.®? If a search for a missing person is
unsuccessful, such a search shall be automatically revoked 20 years after its declaration.
Notwithstanding the foregoing, it is possible for a person who has a legal interest in the

31 See: The Act of July 5, 2018, about succession management of a natural person's enterprise and other
facilities related to the succession of enterprises, Journal of Law 2021, item 170; also, e.g., Wrzecionek (2020,
p. 23 et seq.).

82 Zakon €. 171/1993 Z. z. o Policajnom zbore v platnom zneni, Nariadenie MV SR €. 53/ 2007 o postupe
patrani po osobdch a veciach.
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matter, and if the conditions in section 7(2) of the Civil Code are fulfilled, where it is
assumed that the person is not alive, to bring an application for a declaration of death. In
proceedings for a declaration of death, a procedural guardian shall be appointed to
represent the person to be declared dead in the proceedings. The question therefore
arises as to how the interests of a natural person who is missing can be protected.

An entrepreneur may, in the course of his/her business, grant various powers of
attorney for representation, whether to specific natural or legal persons, as well as to
attorneys in the scope of the provision of legal advice and legal services. These powers
of attorney shall continue until the person is declared dead, unless otherwise terminated,
e.g., by resignation by the attorney.

If no power of attorney has been granted by the missing natural person, the
possibility of appointing a guardian pursuant to Section 29 of the Civil Code may be
considered. Pursuant to Art. 29 of the Civil Code, a guardian may also be appointed for a
natural person whose residence is unknown, and by applying the rules of interpretation,
although these concepts cannot be compared, a missing person may also be considered
as such a subject. In addition to the primary condition, i.e., that the person is a person
whose residence is unknown, there must also be a second condition, which is that the
appointment of a guardian is required by the public interest. The Civil Code, in the
intentions stated, uses the term public interest, which is abstract in nature, and should be
interpreted in the context of the facts of the case, where the appointment of a guardian
is at the issue. However, the term public interest cannot be interpreted as it must be the
common interest of all persons concerned. However, what appears to be in the public
interest of the majority does not necessarily must be considered to be in the public
interest from the point of view of the persons whose rights (including property rights) are
being limited. In this view, the public interest is variable and must therefore always be
considered in the context of a particular decision-making process. The authors further
state that it has a preferential status over other partial or individual interests (Baricova et
al,, 2018).

With reference to the above definitions, we could therefore consider the public
interest, as a condition for the appointment of a guardian for a missing person justified
where enters into a wide range of legal relationships from which rights and obligations
arise and, in the context of his or her missing status, there is therefore a risk of default. In
the same way, emphasis can be laid not only on the protection of the missing person, but
also primarily on the protection of third persons who interact with the missing person, as
well as on the close relatives of the missing person, whose disappearance may have a
legal impact on them.

It cannot also be omitted to refer to the person who comes into consideration as
a guardian under material law. Where the missing person is married, the spouse will
normally be appointed as guardian. If he or she is not married, it will normally be someone
close to him or her, but it remains a condition that that person agrees to his or her
appointment as guardian.

4. RESPONSIBILITY FOR OBLIGATIONS AND THE MATRIMONIAL PROPERTY
REGIME

It is a rule that the debtor is personally responsible for the obligations incurred.
However, depending on the marital status and the matrimonial property regime, it is also
possible to claim liability against his or her spouse. When discussing the situation of a
sole proprietor (a missing natural person), it is also worth referring to his or her personal
situation, i.e., in terms of marriage.
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According to Polish law, if the missing sole proprietor was not married, family
members are not responsible for the obligations incurred by him or her. It is a similar
situation to when a person is missing while married, but the spouses remain separated
in their property (see, e.g., Jedrejek, 2011, pp. 261-264). On the other hand, in a situation
of joint property between spouses, liability depends on whether the contract constituting
the source of liability of the missing sole proprietorship was concluded with the consent
of the other spouse or without such consent (see also Pokora, 2014; t ukasiewicz, 2014,
pp. 119-120). If the other spouse has consented to the conclusion of the contract, the
creditor may also claim satisfaction from the joint property of the spouses. However,
when the contract was concluded without the consent of the other spouse, the creditor
may demand satisfaction from the debtor's personal property, remuneration for work or
income obtained by the debtor from other gainful activity, as well as from the benefits
obtained from his copyrights and related rights and property rights, and industrial and
other rights of the creator, and if the claim arose in connection with running the enterprise,
also from the property belonging to the enterprise (art. 41 § 2 of the Family Code). In a
situation where a final judgment was passed against the missing sole proprietor, and the
creditor proves by means of a document (e.g., an invoice) that the obligation arose in
connection with running the enterprise, the court may issue an enforcement clause
against the debtor's spouse. In this case, enforcement will be limited to the enterprise
forming part of the joint property, and when the creditor shows that the debtor's spouse
has consented to incurring the obligation, the enforcement will cover all items included in
the property of the joint enterprise and his spouse (cf. Lipinska, 2017).

It is worth noting that due to the possibility of being liable for the obligations of
sole proprietorship whose place of residence is unknown, the spouse may request the
separation of property. Pursuant to Art. 52 § 1 of the Family Code, each of the spouses
may, for important reasons, request that the court establish property separation. The
prerequisite for the ruling on the separation of property between spouses was not
formulated in a specific manner. It is indicated that it is a situation involving a violation or
a serious threat to the property interests of one of the spouses (the one who remained),
and thus the good of the family (Kubica and Twardoch, 2021). This condition does not
have to be the fault of either spouse. Therefore, it should be assumed that the occurrence
of these premises as a result of the disappearance of a person fulfils the disposition of
Art. 52 § 1 of the Family Code.

5. SUMMARY

The disappearance of a natural person and uncertainty as to his fate can cause
a lot of worry for relatives. Apart from the emotions associated with this fact, there are
also numerous legal problems, including those indicated in this study. The disappearance
of a natural person engaged in business activity has an impact on this activity, both the
situation existing until the disappearance and at the time of the disappearance of the sole
proprietorship. People closest to the missing person will certainly be interested in
security, in the sense of taking care of "interests" or avoiding harm to such a sole
proprietorship. Since statutory regulations (not only in Poland and Slovakia) only decide
when and under what circumstances a missing person may be considered dead, which
equates the situation of a missing person with their death, solutions to specific issues
related to the disappearance, such as in the case when the missing person is a sole
proprietorship, should be resolved by reviewing and interpreting all applicable legal
provisions. As it turns out, both under Polish and Slovak law, until the missing person is
recognised as dead, family members or other relatives do not have any competence to
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take any action on behalf of the missing sole proprietorship. In such circumstances, other
entities may operate, i.e., as indicated in the work — attorney-in-fact, proxy, custodian
prosecutor. Whether the actions taken by the indicated persons will be effective can be
assessed in specific circumstances.

Similarly to the Polish law, the Slovak legal regulation also sufficiently doesn’t
regulate the situations arising in cases where the entrepreneur is missing until recognised
as dead. Mainly the possible length of the proceedings, as well as the absence of a clear
legal solution in the situation requiring the appointment of a guardian raise the need for
legislative changes.

The provided analysis and comparison proved that both jurisdictions require de
lege ferenda the appropriate regulation providing for the suspension of the business
activity of a missing sole proprietorship by operation of law, without the participation of
other entities.
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