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1. INTRODUCTION

In 2015, the Parliamentary Ombudsman of Finland published a decision
according to which equal access to emergency medical care in Finland was
compromised because of dead zones within the emergency medical service helicopters’
(HEMS) geographical area of operation.! Despite the explicit constitutional references in
the decision, the Ministry of Social Affairs and Health, as a responsible authority on the
matter, was of the opinion that the issue was solely a political one and could not be
resolved without due consideration of the budget (Mansikka, 2018; Ministry of Social
Affairs and Health, 2018). Therefore, the new HEMS bases cannot be established until
2022 at the earliest, i.e., seven years after the Parliamentary Ombudsman'’s observations.

Contrary to the Ministry's perception, emergency medical service (EMS) is not
merely a political or economic decision, but a legal norm which has a strong basis in
international human rights law. While no international or regional human rights document
refers to EMS specifically, it forms a de jure sub-category of the right to health, which

T The Decision of the Parliamentary Ombudsman of Finland (2015). En Jamlik Tillganglighet av
Lé&karhelikoptrar. Dnro 1989/4/14.
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itself has been recognized by international human rights law.? An additional human rights
aspect is found in the definition of EMS which has traditionally provided urgent treatment
to patients who suffer from injuries or sudden onset of illness.® In other words, the core
function of EMS is to safeguard one of the most fundamental human right to life. By
ratifying the international and regional human rights documents, Finland for instance, has
accepted to be bound by the legal norms obligating it to protect life and to guarantee the
highest standard of health care available within its resources. These norms have then
been transferred in the Constitution and clarified in detail by substantive legislation such
as in the Health Care Act (Terveydenhuoltolaki, 1326/2010) and the Decree on Emergency
Medical Service (Asetus Ensihoitopalvelusta, 585/2017).

Considering that EMS has a relatively strong legal basis in Finnish law, it seems
inevitable to ask why EMS faces challenges in becoming recognized as a legal norm
enshrined in the international human rights law. This paper answers the aforementioned
question primarily through the Scandinavian way of legal thinking, frequently referred to
as Scandinavian Legal Realism or the Scandinavian School of Thought. This approach
has been selected because the traditional distinction between natural and positivist legal
theories seems rather insufficient to provide a comprehensive answer to the research
question. Despite being a legal norm, EMS is nevertheless attached inter alia with
economic, societal and political aspects (Uusitalo, 2018a, p. 405; Uusitalo, 2018b, p. 206).
Therefore, Scandinavian Legal Realism, which perceives law as a social phenomenon that
cannot be isolated from the social context, seems to offer the most compatible and
practically oriented grounds for the present analysis (Jorgensen, 1984; Hart, 1959).
However, as no single legal theory can comprehensively explain the functions of legal
norms, ideas emerging from Scandinavian Realism are supplemented with additional
scholarly views and the historical aspects of human rights that can de facto enhance the
understanding of Scandinavian legal thinking.

Essentially, this paper argues that the main reason that EMS fails to be
recognized as a legal (human right) norm is because of its impersonalized nature. To
clarify this hypothesis, EMS is generally of no concern to an individual until emergency
medical care is needed. It is only after a personal experience that a person starts to
consider the importance of EMS and to evaluate the compatibility of existing legal
frameworks with personal and societal values. Actions to change the prevailing societal
understanding of EMS are initiated when the current legislative basis is no longer
perceived to correspond with what individuals perceive as fair and just. The aim of the
paper is to clarify the theoretical background and the challenges of legal (human rights)
norms, primarily through concrete examples, in order to better understand how the law
and human rights operate in society. The analysis is applied both at a national level and
in the international arena.

This paper is structured as follows. After the introduction, section two explains
the main perceptions and the position of Scandinavian Legal Realism with respect to
other legal theories regarding the question of what law is. Section three examines how
Scandinavian legal thinkers perceive human rights in general. Elected examples of human
rights issues are presented and analysed. Section four applies the theoretical
observations from the previous sections to analyse the primary research question: why

2 See, for example, Article 25 of the Universal Declaration of Human Rights; Article 12 of the International
Covenant on Economic, Social and Cultural Rights; Article 13 of the Revised European Social Charter.

3 According to the Finnish law EMS is defined as “urgent treatment of patients who have suffered an injury or
a sudden onset of an illness primarily outside of health care treatment facilities” (Terveydenhuoltolaki
1326/2010, art. 40(1))
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does EMS faces challenges to be regarded as a legal norm? Finally, section five
summarizes the findings and offers concluding remarks.

2. SCANDINAVIAN LEGAL REALISM ON THE DEFINITION OF LAW

The questions of what law is, how legal norms operate and why individuals follow
laws are by no means straightforward. Historically, discussions have evolved around the
question of the interactions between sovereign and subservient, evaluating inter alia
whether people must unquestioningly obey laws in every circumstance, or whether the
governing power is in fact vested on people (see Kant, 1793; Rousseau, 1762). Regarding
the essential nature of law, legal positivists such as Hans Kelsen perceived law as an
isolated phenomenon which should be distinguished from any form of moral sentiment
or politics, and is followed simply by virtue of being a norm that imposes negative
sanctions (Somek, 2007, pp. 411-414; Kammerhofer, 2009, pp. 227-228). Others, such as
H.L.A. Hart, drew a distinction between rules imposing legal obligations and rules
conferring legal power. He understood that not all legal provisions are coercive in nature,
but still believed in the ultimate rule of the legal system (Hart, 1986; Lon Fuller, 1964, p.
385; Payandeh, 2011, p. 974). Arguments against what can be referred to as “pure and
isolated law” were presented by natural law theorists such as John Rawls and Jiirgen
Habermas. They understood law to stem from moral values and a moral sense of justice
that human beings have by nature (Weithman, 2009, pp. 117-118; Khan, 2012, pp. 153-
154; Leeper, 1996, p. 139). This implies that a legal norm which does not reflect morality
has de facto no legal value, and cannot even be a legal norm. The political theorist Carl
Schmitt on the other hand, perceived law as nothing more than politics in which the
monopoly has been granted to a lawmaker (Schmitt, 1929, pp. 19-25; Schmitt, 1932, p.
23; Berkmanas, 2010, p. 107). This represents a rather sceptical view with no positive
validation in law. In this chaotic battle of contradictory views, the Scandinavian Legal
Realism seems to offer a balancing settlement by combining differing perceptions of the
law.

The Scandinavian Legal Realism, which is also frequently referred to as the
Scandinavian School of Thought, was founded at the beginning of the 20" century and is
traditionally associated with four scholars. Axel Hagerstrom (1868 — 1939), a Swedish
philosopher and Alf Ross (1899 — 1979), a Danish lawyer, are generally regarded as the
founders of the Scandinavian way of legal thinking. Working with them were
Hagerstrom's students, Anders Vilhelm Lundstedt (1882 — 1955) and Karl Olivecrona
(1897 - 1980) (Bjarup, 2005, pp. 1-2; Eliasz and Jakubiec, 2016, pp. 107-109). Whilst each
of these philosophers has slightly different interpretations of the metaphysics of law, the
essential elements for understanding the law are more or less in agreement.

What makes this Scandinavian line of legal thinking appealing is its practical
orientation. For Scandinavian thinkers, law is a socially constructed fact, and therefore
needs to be interpreted in the societal context (Jorgensen, 1984, p. 2; Baaz, 2009, pp. 10-
11; Hart, 1959, p. 234).# Interestingly, despite the fact that Scandinavian realists aimed to
challenge the distorted perception of law represented by both positivist and natural legal
theories, they ultimately reflected the elements from both schools of thought and from
other political and moral philosophers (Bjarup, 2005, pp. 1-2; Eliazs and Jakubiec, 2016,
p. 107). However, such concessions towards other theories do not decrease the

41t should be noted that American legal realism shares the same understanding of law being dependent on
social factors. However, representing legal theory in a common law jurisdiction, American realism is more
focused on courts and socio-economic factors affecting to them, whereas Scandinavian legal realists reflect
civil law jurisdiction (see Pihlajamaéki, 2004, pp. 470-472).
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importance of the Scandinavian Realism but rather they allow Scandinavians to offer a
clearer perception of the law by combining various viewpoints and forming their own
interpretations.

The main arguments and line of logic represented by Scandinavian Legal Realism
can be summarized as follows:

1. Itis not that a norm itself that has much value in reality. Instead, the importance is
vested in the idea of the norm existing in people’s minds (Schmidt, 1978, p. 10;
Pattaro, 2009, pp. 540-542; Niemi, 2016, p. 34). It follows that a legal norm is only
an abstract matter (an idea), having no practical meaning for an individual until it
becomes a reality for them.

2. Individuals follow (the idea of) a legal norm because of their own moral sentiment
of duty, fear of moral disapproval or sanctions, or because there is not sufficient
motive to break the law (Schmidt, 1978, pp. 9-10; Jorgensen, 1984, pp. 2-5; Carty,
2003, pp. 822-824). Therefore the essential purpose of law is to direct a person’s
behaviour, and a mere feeling of being bound by law is sufficient to hinder illegal
actions and make individuals comply with what is expected of them (Schmidt,
1978, pp. 13-20; Eng, 2011, p. 223; Holtermann, 2017, p. 30).

3. Those in power have a certain authority to influence a sense of right and wrong. A
preference for security and a fear of the unknown can restrain individuals from the
challenging legislation (Schmidt, 1978, pp. 16-18; Spaak, 2014). However, because
norms do not have a reality of their own but are constructed in the minds of
individuals to reflect the feelings of society, it follows that in order for a norm to
have legal validity, it must correspond with what is perceived as fair and just by the
public (Jorgensen, 1984, p. 5; Carty, 2003, p. 826; Pattero, 2009, pp. 540-542;
Holtermann, 2017, p. 30). Therefore the power of a lawmaker is not absolute, but
must de facto represent the societal values.

The foundation of Scandinavian Legal Realism is therefore human beings and
human conduct in society. In a sense, such a philosophical approach is not inherently
unique. It has, for instance, been admitted that even in the sphere of egoism, each
individual citizen is nevertheless a member of society (Marx, 1844, pp. 128-131).
Therefore, every individual decision and action should be reflected in a societal context,
i.e., how actions affect others and how others perceive one’s actions (Mill, 1849, p. 145;
Sartre, 1945, pp. 30-31; Parekh, 2004, p. 47). However, what differentiates Scandinavian
legal realists from these (political) philosophers, is that instead of engaging merely in a
socio-political analysis, Scandinavians sought to explain the functions of law and legal
norms by utilizing moral perceptions and socio-political evaluations.

Interestingly enough, Scandinavian Realism reflects, at least to some extent, legal
positivism by acknowledging the existence of legal norms (or the idea of a legal norm that
binds us). However, by claiming that individuals do not follow the norm simply because
it exists, but because the public has accepted it, Scandinavians concede towards a
natural theory of law as well as moral philosophers. In fact, such a notion can be seen to
reflect an inter alia utilitarian approach according to which, law itself cannot be a synonym
for justice due to the possible existence of unjust laws, even though the ultimate goal of
law should be to promote happiness (Mill, 1861, p. 139; Hayden, 2001, p. 118).
Consequently, Scandinavian Realism combines legal positivism that emphasize the
existence of (some form of) norm, with moral (utilitarian) philosophers and natural law
theorists appraising an individual's sense of righteousness and morality, i.e., personal
feelings contributing to individual's decision on obeisance of the law.

Essentially, whether a norm is followed because it has been codified in the
legislation or because we merely feel a moral sense to comply with it, is irrelevant for
Scandinavian realists. Instead, what is important is the collective understanding among
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individuals of what is regarded valuable enough to be followed. In contrast to natural law
theorists, Scandinavian realists perceived law as more of an intangible phenomenon
which has little importance to individuals in ordinary circumstances. In other words, what
Scandinavians claim, is that individuals comply with the law more or less automatically,
without any further moral appraisal, until they face injustice. What is regarded as injustice,
on the other hand, derives from an individual's own values, attitudes, morals and
prejudices (see Tamanaha, 2006, p. 1267). These factors, then, have a basis in historical
and cultural heritage, which essentially explains why similar rules have different
implementations depending on social context (Picker, 2011, p. 88; Eberle, 2011, p. 52).
The similar logic of feeling bound, cultural context and the fear of moral disapproval, in
fact applies equally at the national level among individuals and in the international arena
to explain states’ behaviour. Some states are more concerned about their international
reputation and choose to comply with international norms simply to avoid “bad publicity”
and because they perceive compliance to be the right thing to do. However, for some
states, the feeling of being bound by common rules does not constitute sufficient
grounds to adjust their conduct to correspond with international law. Thus, Scandinavian
Legal Realism offers a practically oriented theory on law, according to which non-judicial
determinants (and human factors) cannot be overlooked in the legal analysis of both
national and international law.

3. SCANDINAVIAN LECAL REALISM APPLIED TO HUMAN RIGHTS

Human rights form a branch of contemporary international law and are binding
upon states either through ratification and implementation of international human rights
treaties in accordance with the 1969 Vienna Convention on Law of Treaties, or because
of customary international law. International human rights law, as we currently
understand it, has its foundations in the 1948 Universal Declaration of Human Rights
(UDHR) which was established in the aftermath of the terrible events of World War II.
However, instead of being a mere codification of legal norms, human rights are de facto
a formation of collective power representing our moral and political conceptions (see
Lefort, 1986, pp. 261-263; Bagatur, 2014, p. 11; Keedus, 2011, p. 192). Human rights have
a much longer history than conventional human rights law implies. Indeed, the rights that
are currently guaranteed by the UDHR and other human rights treaties, in fact represent
inter alia continuous historical failures to protect minorities as well as inhumane
conditions and treatment of human beings.® Throughout history, human beings have
taken actions to demand changes when they have found something that does not comply
with their understanding of rightness. In other words, our awareness of the right to have
rights, as Hannah Arendt presents it, as well as our membership of a political society,
have enabled the development of (contemporary) human rights law (Arendt, 1958, p. 296;
Oman, 2010, pp. 285-286). It is therefore fair to say that human rights law has evolved
not only through our attempts to reconcile ourselves with historical guilt, but also through
dissatisfaction and feelings of injustice.

It should be noted that, since there is no consensus on what law actually is, no
agreement on the philosophical basis of human rights has been reached (Payandeh,
2011, p. 969; Cambell, 2011, p. 455; Bittner, 2015, pp. 73-74). Human beings are, of course,
regarded as possessing rights simply by virtue of being human (Tasioulas, 2015, p. 50;

51n fact, the 13t century King of England limited his powers to infringe the rights of his sub servants by signing
the Magna Carta. The anti-slavery movement, for instance, took place from the 17t century to the 19t century.
Similarly, the French revolution (1789) and its American equivalent (1776) are classical examples of events in
which the people were unsatisfied with how they were treated (see more in Neier, 2012, p. 2012; Moyn, 2008,
pp. 22-25; Charvet and Kaczynska-Nay, 2008, pp. 72-74; Parekh, 2004, pp. 43-44).
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Pogge, 1995, pp. 187-191). However, at the same time the extent to which human rights
have expanded, challenges human rights to be perceived purely as a source of natural
law. Surely it is fair to claim that we should preserve the right to life by refraining from
killing each other because of our moral perception, regardless of the existence or absence
of a written criminal code. However, the assumption that individuals have a right to highly
professional medical assistance and access to in vitro fertilization (IVF) treatment simply
by virtue of our humanity, seems rather far-reaching, even though new technologies have
enabled such rights (Tasioulas, 2015, p. 61). Thus, by simply applying the natural legal
theory to human rights, the scope of our rights would be deemed much narrower than we
have become accustomed to. The codification of rights allows us to expand our
perceptions alongside the developments in our societies. However, even written legal
provisions are meaningless without social contextualization.

Whilst Scandinavian legal realists have not discussed human rights per se, the
concept of a “legal right” has been analysed, in particular by Olivecrona and Ross.
Olivecrona, for example, regarded a right to be nothing more than an imaginary power,
whereas for Ross, a right was merely “a technical tool of presentation” (see Spaak, 2014,
p. 265; Bix, 2009, p. 112). However, despite their noble characterization of representing
our historical guilt and dissatisfactions, human rights are essentially comparable to any
other legislative norm, and can thus be analysed by applying the general notions of law
presented by Scandinavian legal realists. The fact that human rights do not possess any
magical characteristics over other legal rules can be explained by the idea that whilst
international human rights today form an integral part of our legal systems, such norms
have (generally) no legal validation at a national level without implementation (Meckled-
Garcia, 2015, p. 304). The rules of international treaty law are not limited to international
human rights per se but they apply de jure equally to all international agreements.
Consequently, the nature of legal provision guaranteeing freedom of expression under
Article 19 of the International Covenant on Civil and Political Rights (1966) does not
inherently differ from the norm conferring ships the right to innocent passage through
the territorial sea in accordance with Article 17 of the United Nations 1982 Convention on
Law of the Sea.

However, it is important to note the difference between international human
rights law and human rights at national level. The former is universal at the theoretical
level as all international and regional human right treaties are de facto attributable to the
UDHR, declaring equal and inalienable rights to all and reflecting the language of moral
philosophy (Tesén, 1985, p. 382; Li, 1996, pp. 397-408; Buchanan, 2015, p. 244). However,
international human rights without any social contextualization are simply too abstract
and vague to have any practical legal validation and can be no more than a moral
framework which helps to value states’ conduct in the international arena (Renzo, 2015,
pp. 570-576; Monshipouri, 2001, p. 372; Nelken, 1984, p. 170). Therefore, from the
perspective of ordinary individuals, human rights gain their legal power through
implementation, but at the same time they seem to lose their legal importance of being
human rights as they are being transferred to mere legal norms. To clarify such a
hypothesis, under normal circumstances people in Finland, for example, do not wake
every morning thinking that they have the right to life and personal integrity — despite its
constitutional protection which has been expanded further in the criminal code (39/1889)
criminalizing inter alia homicides and bodily injuries. Instead, it is only after one’s life has
been endangered by a perpetrator, either directly or indirectly, that an individual becomes
concerned with such a right.

What Scandinavian Legal Realism contributes to the explanation of human rights
is the recognition of legal norms (or ideas of legal norms) being social factors which
reflect an individual's perception of rightness. People do not respect the norms merely
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because they are written laws, but because compliance is expected from them by other
members of society, and because the public perceives no value in not obeying them. In a
sense, human rights, even at the national level, appear to be more or less abstract or self-
evident norms. These norms are of no concern to people until the idea of a norm, such as
the right to life, actualizes in reality, e.g. surviving a car accident. Furthermore, due to
social contextualization, or cultural diversity, human rights have different effects in
different societies (Raz, 2015, p. 229). That is why gender-neutral marriages, for instance,
are accepted in every Nordic country, while same-sex relationships are still illegal in
Uganda and even carry the death penalty in Sudan (Amnesty International, 2018a).
Similarly, wearing the burga in Muslim countries reflects a religious and cultural context
whereas prohibiting them in Denmark represents a different social environment
(Margolis, 2018; The Independent, 2018). Such examples not only illustrate how cultural
diversity affects the implementation of human rights, but also elucidate the Scandinavian
legal realists’ perceptions on the de facto way that the law functions.

As Scandinavians explain it, law is by no means an absolute and unchallengeable
representation of sovereign will. Rather it is the existence of norms (in people’s minds; i.e.
an idea of a norm) that confers authorities the de facto power (Pattero, 2009, p. 542;
Spaak, 2014, pp. 267-268). Actions are thus initiated when the idea of how law should be
does not correspond with what law is. For example, a successful campaign promoting
gender-neutral marriage in Finland was launched in 2013. An act permitting same-sex
couples to register their partnerships, but not to enter into marriage, was perceived by the
public as discriminatory and unjust (Tahdon2013, 2013a; Hallituksen esitys, 2015). In
addition to the general public, a large number of organizations, companies and celebrities
stated their support for the campaign (Tahdon2013, 2013b). The enhanced Marriage Act
came into force in March 2017. The campaign proves the Scandinavian theory of the
importance of values in social context since not everyone who supported the campaign
was personally directly affected by the unjust law (i.e. a discriminatory Marriage Act).
Instead, it was a sense that the legislation in force contradicted one’s inner value
judgment and understanding of equality that enabled both natural and legal persons to
act.

The Scandinavian legal realists’ perceptions on how the law functions and why
(human rights) legislation is changed can be seen in the philosophy of Hannah Arendt
(1906-1975) and Jacques Ranciére (b. 1940). Similarly to Scandinavian realists who
valued the socially constructed idea of a norm, Arendt and Ranciére also focused on
social contextualization and the power of a group in their explanation of human rights.
For them, human rights do not belong to everyone simply by virtue of humanity, but
because rights are demanded and fought for by those who lack those rights (Arendt,
1958, pp. 279, 301-302; Ranciére, 2010, pp. 67-68; Van der Hemel, 2008, p. 18). In other
words, what Arendt and Ranciére essentially claim is that we have an idea of a norm (i.e.
an idea of the right to have rights), something that we perceive to have a right to because
that right corresponds with our feelings of justice and fairness, e.g. gender-neutral
marriage. When our idea of rightness does not correspond with the rights that we have
(our de jure rights), we engage in actions to cause what Ranciére referred as dissensus
in order to achieve the change that reflects our understanding of the rights we believe we
are entitled to. Legislators respond to our demands because they represent a formation
of our social power and ability to cause political struggle, and/or because lawmakers
share similar perceptions (Lefort, 1986, pp. 261-263; Bagatur, 2014, p. 11; Oman, 2010, p.
287; MclLoughlin, 2016, pp. 315-316).

In this regard, banning burgas in Denmark cannot be regarded wrong per se as
this Scandinavian country does not have an intensive religious or cultural attachment with
Islam. What matters more is the notion that Scandinavia has always been regarded
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among the safest regions in the world,® and therefore security has been more or less self-
evident for the Scandinavians. However, terrorist attacks such as the 2017 Stockholm car
attack or the stabbing in Turku (Finland) four months later” have demonstrated the fact
that security is not an intangible and absolute value which cannot be interfered with.
However, it is precisely because this long-existing societal feeling of security was in
danger of being lost that Danish people felt compelled to act. Since Islam is not a widely
represented religion in Scandinavia, the public security was valued over the freedom of
religion (and expression). Notably, Denmark did not restrict or prohibit freedom of religion,
but merely modified it to fit and reflect better Danish societal values of security.® Similarly,
at the international level, the Denmark’s idea of security exceeds moral approval to which
it was subjected to by international human right organizations (Margolis, 2018; Amnesty
International, 2018b). Essentially, such a situation authenticates the perception according
to which human rights gain their validation at the national level.

4. SCANDINAVIAN LEGAL REALISM EXPLAINS WHY EMS FACES CHALLENGES

One of the main reasons for EMS facing challenges in being recognized as a legal
human rights norm, is linked to the overall problem of international law being subject to
power politics and state interests. While the UDHR is repeatedly referred to as a basis for
modern human rights, in practice the document lacks judicial effect. The legally binding
international human rights law created a distorted perception of socio-economic rights
primarily associated with communism (Tomuschat, 2003, p. 1). This led to an artificial,
unnecessary and impractical categorization of human rights (see Gould, 2015, p. 189;
Clayes, 2015, pp. 233-234). This misperception, according to which social and economic
rights should be separated from civil and political ones (since no interconnection is
understood to exist between them), has unfortunately been repeated time after time at
the national level.

It is true that not all human rights are equal in their meaning. For example, unlike
the traditional perception of the right to life including the prohibition to kill,? the right to
EMS does not per se demand any actions from right holders. Human beings refrain from
killing each other either because of the legal norm that has already been codified in the
national law and/or because it is (morally) expected that we should not kill each other.
Similarly, the right to marry a same-sex partner or the preservation of one’s security, are
concerns that have more or less a direct and concrete effect on individuals. EMS, on the
other hand, is a right which imposes duties on the state, but roughly speaking does not
provoke or confer any behavioural norms to individuals. Therefore, the explanation that
Scandinavian legal realists would give to the question of why EMS fails to be recognized

6 The most recent Global Peace Index report placed Denmark the 5t safest country in the world, Iceland
holding the first place and other Scandinavian countries (i.e., Finland, Sweden and Norway) accommodating
the positions of 14, 15 and 17 (see Institute for Economics & Peace, 2020).

7 In the 2017 Stockholm car attack, the perpetrator hijacked a van and drove into the public killing five and
injuring tens of bystanders. In Turku, a perpetrator stabbed two victims to death and injured several others. In
both cases the perpetrators had expressed their support to ISIS (Islamic State in Iraq and Syria), and were
initially found guilty of terrorist crimes. See more in Stockholms Tingsrétt (District Court of Stockholm), Dnro
B 4708-17, 7 July 2018; Varsinais-Suomen kéré&jdoikeus (District Court of Southwest Finland), Dnro
18/125884, 15 June 2018.

8 It should also be noted that according to the international human rights law, the freedom of religion and
freedom of expression are not absolute rights but can de jure be subject to limitations inter alia on the grounds
of public safety or national security. See, for example, Convention for the Protection of Human Rights and
Fundamental Freedoms (1950), art. 9(2) & 10(2); International Covenant on Civil and Political Rights (1966),
art. 18(3) & 19(3).

9 See, for example, the cases of ECtHR Osman vs United Kingdom, app. no. 23452/94, 28 October 1998, and
ECtHR, Mahmut Kaya v. Turkey, app. no. 22535/93, 28 March 2000.
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as a legal (human rights) norm is that, as important as EMS is in safeguarding the right
to life, under normal circumstances individuals are not cornered with EMS because they
lack any personal attachment to it. In other words, when individuals have not been
associated with EMS in practice, the abstract right (an idea of having a right) to EMS has
not materialized or become personalized for them. It is only after an individual faces the
need for, or becomes aware of emergency medical care, that the abstract idea of the right
to EMS actualizes in reality and invokes an evaluation of whether the existing legal
framework corresponds with the individual's perception of how the law should be.

In this regard, it is irrelevant that socio-economic rights have a different nature
from civil and political ones, because the Scandinavian logic applies to all human rights
and legal norms in the same way. Instead, it is the perception of individuals that diverts
rights from each other. For example, the right to education, despite being a socio-
economic right, touches upon every family with children, whereas an individual may never
exercise the right to peaceful assembly even though it is one of the core first-category
human rights. The failure to perceive EMS as a human right, or even a legal norm, occurs
precisely because it is too abstract in appearance for individuals to be concerned with.
This Scandinavian notion applies to politicians and legislators as well. For instance,
Article 2(1) of the International Covenant on Economic, Social and Cultural Rights
(ICESCR), lays down the core minimum requirements that the state must undertake in
order to guarantee the right to health under Article 12 of the Covenant. However, Article
12 has been drafted in a rather abstract way calling for the right of everyone to enjoy the
highest attainable standards of health and obliging the state to take progressive steps to
ensure availability of all medical services and medical attention in the event of sickness,
but the article is nevertheless silent regarding an explicit right to EMS. Indeed, the right to
health and health care as enshrined in Article 12 of ICESCR, has been described as
incoherent and unspecific (Wolff, 2015, pp. 491-492; Brownlee, 2015, p. 502). Because of
a generalized wording of the said article, and an absence of a specific reference to EMS,
it is understandable that the legislators and politicians may fail to acknowledge the
essential importance of EMS as being a human right (or even a legal norm) since the right
to EMS is only an abstract idea to them, with no practical meaning in reality.

The above-mentioned claim is well-illustrated in the judgment issued by the
Administrative Court of North Finland in which two applicants unsuccessfully challenged
the legality of the Hospital District’s decision to remove two ambulances from sparsely
populated areas.’" The applicants filed the claim because they lived in the affected areas
and were therefore affected by the decision despite the absence of an actual incident.
Applying Scandinavian Legal Realism to explain these actions, the rearrangement of the
location of ambulances made the applicants realize that their sense of security (i.e. the
idea of EMS being able to respond without undue delays) was compromised. Actions
were eventually initiated because the Hospital District's new plan did not reflect the
applicants’ feelings of justice and fairness. From the legal point of view, the failure of the
claim, on the other hand, resulted from the applicants’ failure to argue the case from a
constitutional (human rights) perspective which would have enabled a stronger emphasis
on a properly functioning EMS system (i.e. the right to EMS) and the right to life."? Another
significant factor contributing to the unsatisfactory result for the applicants was the fact
that neither the Hospital District nor the general population recognized the importance of

10 |n fact, health care in general is perceived as a need-based right which is exercised only when there is a
medical problem (Nickel, 2015, p. 159).

1 See Oulun hallinto-oikeus (2014). P4atos dnro 14/00053/1; and Administarive Court of Oulu (2014). Decision
dnro 14/00053/1.

2 The case was sought to challenge the administrative laws, including the Health Care Act and Local
Governmental Act, and made no references to human rights.
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the issue because the removal of ambulances from these areas had no direct effect on
them. Reasoning, placing a wide emphasis on economic determinants and cost-
effectiveness was in accordance with the Administrative Court’s jurisdiction, and the
judgment per se contained no legal deficiencies. However, the case might have reached
a different judgment if it had been litigated from a different perspective in a different court,
or if the applicants had generalized the issue and invoked a wider population to
acknowledge injustice of the Hospital District’s decision.

By establishing some legal provisions concerning EMS at the national level,
Finland has de jure satisfied its obligations under international treaty law, even though the
extent of the implementation can be debated. From the Scandinavian perspective,
legislators have exercised their power not only to comply with international law, but also
toinfluence the sense of right and wrong. Because of the generally impersonalized nature
of EMS (i.e. the fact that not everyone needs to invoke their right to EMS), the majority of
individuals are satisfied with the existing legal framework (the idea of EMS) without facing
the need to further evaluate that idea. However, as Scandinavians and scholars like
Jacques Ranciére and Alain Badiou believe, law is not a representation of an absolute
sovereign power, but rather a creation of on-going negotiations which result inter alia
from people’s feelings (Blechman, Chari and Hasan, 2012, pp. 163-164; Pettersson, 2011,
p. 265; Banaker, 2010, p. 24). It follows that EMS becomes a defendable human right
when it receives a personalized interest, when someone’s idea of EMS does not match
with the reality. A change therefore occurs as a result of our actions (Giindogdu, 2014, p.
370). Since the law is inherently a social phenomenon, a sole individual has relatively little
chance to affect a change, the chosen actions depend on the position and perception of
others as well. Therefore, in order to ensure the availability of ambulances in sparsely
populated areas, or to abolish dead zones in the EMS helicopters’ operational areas, one
must transfer the abstract idea of EMS to the societal reality through personalization by
appealing to peoples’ emotions (Rorty, 1993, pp. 254-255; Hunt, 2007, p. 26; Faralli, 2014,
p. 59). When the legal norm of EMS is no longer a mere abstract idea but has a personal
attachment, either through one’s own experience of injustice or as a result of becoming
aware of existing unfairness, individuals no longer fear sanctions or moral disapproval
from others while engaging in actions (of negotiations, disturbances, demonstrations
etc.) to change the prevailing system. This is because their actions reflect the wider
societal values.

The equivalent logic of an impersonalized idea of EMS applies to the state as
well. The state is not concerned with EMS if no self-interest is at stake (Uusitalo, 2018c,
pp. 101-102). As long as the state has implemented at least some health care provisions
and has some form of EMS in place, the international community, the UN Committee on
Economic, Social and Cultural rights for example, should have no reason to interfere with
the state’s internal affairs in that regard or express any moral disapproval. When
individuals perceive EMS more as an abstract idea rather than an actual norm, no
dissatisfaction from the public would be expected either. It follows that Finland, for
example, could postpone the establishment of new HEMS bases because their absence
is not regarded to have any (wide) capability of disturbing those in power. However, just
as a legislator has the power to direct our behaviour, the Scandinavian Legal Realists
would identify with the claim that it should be in public interest to promote fairness, and
prevent any dissatisfaction that might escalate (Finnis, 2011, pp. 33-34). In relation to the
Scandinavian logic, it is important to note that it is not the injustice itself that is capable
of causing disturbances, but rather the feeling (an idea) of injustice. It follows that EMS
and the right to it is a matter of collective will - a form of a traditional social contract
enabling those in power to maintain power because the public perceives no reason to
dethrone them (Bagatur, 2014, p. 11; Rousseau, 1762). Furthermore, in the globalized and
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highly interconnected world where states are expected to hold certain moral standards
in relation to human rights, the feeling of injustice can emerge externally (Monshipouri
and Welch, 2001, p. 372; Kistner, 2014, p. 122). This can cause dissensus in the
international arena if other states or human rights organizations express their moral
disapproval of Finland's failures regarding EMS. Finland may then comply with these
external influences if it regards them to have valid grounds, or it may disregard them due
to differences in opinion on the idea of EMS.

Since the government wishes to stay in power and it is in the state’s interest to
avoid any external influence, implementation of EMS legislation (and of any laws) should
essentially reflect the moral standards and evaluations of what is perceived as fair and
just. In this regard, the determining factor is not whether the right to EMS is actually and
explicitly codified in the international human rights treaties, but how its implementation
and actualization from an abstract idea into reality is understood to correspond with the
values of a specific society.

5. CONCLUDING REMARKS

Scandinavian Legal Realism was founded at the beginning of the 20" century to
challenge the distorted battle on the metaphysics of law between natural law theorists
and legal positivists. Whereas (roughly speaking) natural theorists emphasize our moral
consciousness as a directing factor to explain the essence of law, and legal positivists
believe only in the written norms, for Scandinavian thinkers the validity of the legal norm
does not rely on the norm itself, but on the idea of a norm. Essentially, Scandinavian Legal
Realism perceives law as an abstract phenomenon which gains its value through
actualization. This occurs either when the matter touches upon us directly, or when the
existing legal norm is perceived not to correspond with our idea of what the public regards
to be just and fair. What primarily distinguishes Scandinavian Legal Realism from natural
or positivist legal theorists, is the incorporation and greater emphasis of human feelings
to explain the legal metaphysics.

The Scandinavian way of legal thinking is in fact quite successful in explaining
the problems of contemporary human rights law. Since human rights are now codified in
international conventions and implemented in national legislation, it is irrelevant to
engage in the discussion about the essential metaphysics of the rights. Instead, what
Scandinavian perception offers to current human rights law is the notion that the law and
itsimplementation is always affected by societal determinants. Because of these societal
variations, the same human rights have different meanings at national levels. This
explains why gender-neutral marriage, for instance, is legalized in one state and
criminalized in another. Furthermore, as the Scandinavian thinkers would explain it, as
long as human rights are implemented to correspond with the general perceptions of
rightness, justice and fairness in the given society, these legal norms are regarded more
or less as abstract (or self-evident) ideas which, under normal circumstances, do not
impose concerns on human beings. However, individuals start to evaluate the validity of
a legal norm when it is, for some reason, transferred into reality. This line of logic is also
applicable to rationalize why emergency medical service (EMS) faces challenges to be
recognized as a legal norm.

Despite being a sub-category of the internationally recognized human right to
health and thereby enjoying some form of implementation at the national level, EMS still
seems to be perceived as an economic expense or a political question rather than a legal
norm. Applying the Scandinavian Legal Realism, this misperception is caused by the
impersonalized nature of EMS — an abstract idea of the right to EMS that has not been
actualized. In other words, even though EMS is essentially designed to safeguard the

DOI:10.46282/blr.2020.4.2.215



140 J. UUSITALO

fundamental human right to life by ensuring urgent treatment in life-threatening
situations, individuals are not concerned about the placement of ambulances or EMS
helicopters until they actually face the need of emergency care. It follows that EMS
becomes a defendable legal norm only when it receives a personalized interest from
someone and that person can convince others of the existing injustice.
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